AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


STRENGTHENING MEDICAID PROGRAM INTEGRITY 
AND CLOSING LOOPHOLES 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON HEALTH 

OF THE 

COMMITTEE ON ENERGY AND 
COMMERCE 

HOUSE OF REPRESENTATDH]S 

ONE HUNDRED EOURTEENTH CONGRESS 

FIRST SESSION 

SEPTEMBER 11, 2015 

Serial No. 114-74 



Printed for the use of the Committee on Energy and Commerce 
energycommerce.house.gov 


U.S. GOVERNMENT PUBLISHING OFFICE 
98-281 WASHINGTON : 2016 


For sale by the Superintendent of Documents, U.S. Government Publishing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


COMMITTEE ON ENERGY AND COMMERCE 

FRED UPTON, Michigan 
Chairman 


JOE BARTON, Texas 
Chairman Emeritus 
ED WHITFIELD, Kentucky 
JOHN SHIMKUS, Illinois 
JOSEPH R. PITTS, Pennsylvania 
GREG WALDEN, Oregon 
TIM MURPHY, Pennsylvania 
MICHAEL C. BURGESS, Texas 
MARSHA BLACKBURN, Tennessee 
Vice Chairman 
STEVE SCALISE, Louisiana 
ROBERT E. LATTA, Ohio 
CATHY McMORRIS RODGERS, Washington 
GREGG HARPER, Mississippi 
LEONARD LANCE, New Jersey 
BRETT GUTHRIE, Kentucky 
PETE OLSON, Texas 
DAVID B. McKinley, West Virginia 
MIKE POMPEO, Kansas 
ADAM KINZINGER, Illinois 
H. MORGAN GRIFFITH, Virginia 
GUS M. BILIRAKIS, Florida 
BILL JOHNSON, Ohio 
BILLY LONG, Missouri 
RENEE L. ELLMERS, North Carolina 
LARRY BUCSHON, Indiana 
BILL FLORES, Texas 
SUSAN W. BROOKS, Indiana 
MARKWAYNE MULLIN, Oklahoma 
RICHARD HUDSON, North Carolina 
CHRIS COLLINS, New York 
KEVIN CRAMER, North Dakota 


FRANK PALLONE, jR., New Jersey 
Ranking Member 
BOBBY L. RUSH, Illinois 
ANNA G. ESHOO, California 
ELIOT L. ENGEL, New York 
GENE GREEN, Texas 
DIANA DeGETTE, Colorado 
LOIS CAPPS, California 
MICHAEL F. DOYLE, Pennsylvania 
JANICE D. SCHAKOWSKY, Illinois 
G.K. BUTTERFIELD, North Carolina 
DORIS 0. MATSUI, California 
KATHY CASTOR, Florida 
JOHN P. SARBANES, Maryland 
JERRY McNERNEY, California 
PETER WELCH, Vermont 
BEN RAY LUJAN, New Mexico 
PAUL TONKO, New York 
JOHN A. YARMUTH, Kentucky 
YVETTE D. CLARKE, New York 
DAVID LOEBSACK, Iowa 
KURT SCHRADER, Oregon 
JOSEPH P. KENNEDY, III, Massachusetts 
TONY CARDENAS, California 


(H) 



Subcommittee on Health 

JOSEPH R. PITTS, Pennsylvania 
Chairman 


BRETT GUTHRIE, Kentucky 
Vice Chairman 
ED WHITFIELD, Kentucky 
JOHN SHIMKUS, Illinois 
TIM MURPHY, Pennsylvania 
MICHAEL C. BURGESS, Texas 
MARSHA BLACKBURN, Tennessee 
CATHY McMORRIS RODGERS, Washington 
LEONARD LANCE, New Jersey 
H. MORGAN GRIFFITH, Virginia 
GUS M. BILIRAKIS, Florida 
BILLY LONG, Missouri 
RENEE L. ELLMERS, North Carolina 
LARRY BUCSHON, Indiana 
SUSAN W. BROOKS, Indiana 
CHRIS COLLINS, New York 
JOE BARTON, Texas 
FRED UPTON, Michigan (ex officio) 


GENE GREEN, Texas 
Ranking Member 
ELIOT L. ENGEL, New York 
LOIS CAPPS, California 
JANICE D. SCHAKOWSKY, Illinois 
G.K. BUTTERFIELD, North Carolina 
KATHY CASTOR, Florida 
JOHN P. SARBANES, Maryland 
DORIS 0. MATSUI, California 
BEN RAY LUJAN, New Mexico 
KURT SCHRADER, Oregon 
JOSEPH P. KENNEDY, III, Massachusetts 
TONY CARDENAS, California 
FRANK PALI .ONE, Jr., New Jersey (ex 
officio) 


(III) 




CONTENTS 


Page 

Hon. Joseph R. Pitts, a Representative in Congress from the Commonwealth 

of Pennsylvania, opening statement 1 

Prepared statement 32 

Hon. Gene Green, a Representative in Congress from the State of Texas, 

opening statement 33 

Hon. Brett Guthrie, a Representative in Congress from the Commonwealth 

of Kentucky, opening statement 35 

Hon. Frank Pallone, Jr., a Representative in Congress from the State of 
New Jersey, opening statement 36 

Witnesses 

John Hagg, Director of Medicaid Audits, Office of Inspector General, U.S. 

Department of Health and Human Services 38 

Prepared statement 40 

Answers to submitted questions 105 

Nico Gomez, Chief Executive Officer, Oklahoma Health Care Authority 47 

Prepared statement 49 

Answers to submitted questions 108 

Trish Riley, Executive Director, National Academy for State Health Policy, 

and Commissioner, Medicaid and CHIP Payment and Access Commissio 55 

Prepared statement 57 

Answers to submitted questions 110 

Submitted Material 

Terminated providers bill 3 

H.R. 3444 11 

H.R. 1570 14 

Electronic verification bill 18 

H.R. 2339 23 

H.R. 1771 28 

Statement of the Alzheimer’s Foundation of America, submitted by Mr. Pitts . 99 

Statement of Sandata Technologies, LLC, submitted by Mr. Pitts 101 

Statement of ResCare, submitted by Mr. Guthrie 103 


(V) 




STRENGTHENING MEDICAID PROGRAM 
INTEGRITY AND CLOSING LOOPHOLES 


FRIDAY, SEPTEMBER 11, 2015 

House of Representatives, 

Subcommittee on Health, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 9:17 a.m., in room 
2322, Rayburn House Office Building, Hon. Joseph R. Pitts (chair- 
man of the subcommittee) presiding. 

Present: Representatives Pitts, Guthrie, Murphy, Burgess, 
Blackburn, Lance, Griffith, Bilirakis, Long, Ellmers, Bucshon, 
Brooks, Collins, Green, Engel, Capps, Schakowsky, Butterfield, 
Castor, Sarbanes, Kennedy, and Pallone (ex officio). 

Also Present: Representative Mullin. 

Staff Present: Clay Alspach, Chief Counsel, Health; Gary Andres, 
Staff Director; Leighton Brown, Press Assistant; Noelle Clemente, 
Press Secretary; Graham Pittman, Legislative Clerk; Michelle 
Rosenberg, GAO Detailee, Health; Heidi Stirrup, Health Policy Co- 
ordinator; Josh Trent, Professional Staff Member, Health; Chris- 
tine Brennan, Minority Press Secretary; Jeff Carroll, Minority Staff 
Director; Tiffany Guarascio, Minority Deputy Staff Director and 
Chief Health Advisor; Rachel Pryor, Minority Health Policy Advi- 
sor; and Samantha Satchell, Minority Policy Analyst. 

OPENING STATEMENT OF HON. JOSEPH R. PITTS, A REP- 
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH 

OF PENNSYLVANIA 

Mr. Pitts. The subcommittee will come to order. 

The chair will recognize himself for an opening statement. Today 
Medicaid is the world’s largest health coverage program. Medicaid 
plays a critical role in our healthcare system, providing access to 
needed medical services and long-term care for some of our Na- 
tion’s most vulnerable patients. The Congressional Budget Office 
estimates that Federal Medicaid expenditures will grow from $343 
billion this year to $576 billion in 2025. At the same time. State 
expenditures have grown significantly, today accounting for more 
than 25 percent of State spending in fiscal year 2014. 

Given the growing portion of the Federal budget dedicated to 
Medicaid and the fact that roughly one in five Americans may be 
served by the program in a given year. Congress has a responsi- 
bility — even a duty — to ensure that the program is safeguarded 
against waste, fraud, and abuse. And while there is never a perfect 
program, the status quo in Medicaid certainly can be improved. 

( 1 ) 
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The increasing size, complexity and vulnerability of Medicaid have 
led the GAO to designate it a high-risk program that can too easily 
be subjected to fraud and abuse. 

Both Federal and state governments play critical roles in over- 
sight of program integrity efforts. And while I believe states are 
and should be treated as full partners in the program, the reality 
is that Congress has a duty to expect the best from states and take 
commonsense steps to help prevent fraud, waste, and abuse at sys- 
temic levels. After all, protecting the integrity of the Medicaid pro- 
gram is about ensuring the program is not only more accountable 
and transparent for taxpayers, it is about safeguarding program 
dollars and encouraging more meaningful access to care for pa- 
tients who rely on the program. And that is why I am so pleased 
today to be discussing several bills that will help boost the integ- 
rity, oversight and accountability of the Medicaid program. 

First, a bill to be introduced by Dr. Bucshon and some of his col- 
leagues would fix a problem identified by the HHS inspector gen- 
eral ensuring that providers terminated in one state don’t improp- 
erly bill the system or negatively impact patients in another state. 

[The bill follows:] 
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[DISCUSSION DRAFT] 


ri-lTli COXGRKSS 
1st Skssiox 


H.R. 


To anieiu! title XIX of tlie Social Smiritr Act to i-e(|iiii‘e States to pimiile 
to the Secretary of Ileallh and Iltmian Services certain information 
with respecd to provider toriniiialioiis, and for other jHirposes. 


IN THE TIOHSE OP REPRESENTATIVES 


. inti*()(Uu'('(i the foilowiii^^- biii; wiiich wns refcn'cd to the 

(‘onunittee on 


A BILL 

To amond title XIX of tlie Soeittl Security Act. to requin; 
States to ))rovi(le to tlie Secretivry of Health atul Human 
St'i'viees certain information with rt'Siiect to proAider ter- 
minations, and for other purposes. 

1 Be il enacted hi/ the Senate and House of Represcnlu- 

2 lives of the United States of America in (Jonf/ress assenibled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Ensurino- Terniinated 

5 Providers are Removed from Medicaid and (TUP Act”. 


f:\VHLC\09031 5'',09031 5.1 SB.xml 
Septembers, 2015(5:22 p.m.) 


(61182118) 
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1- :\P\1 1 1 4\CMS\MEDCD\PRO VTERM_0 1 .XMIIDiscussion Draft] 

2 

1 SEC. 2. REPORTING ON TERMINATION OF MEDICAID PRO- 

2 VIDERS. 

3 (a) In- Oenerai..— Section 1902(a)(39) of tlie Social 

4 Soenrity Act (42 IT.S.C. 139()a(a)(39)) is amerukRl — 

5 (1) by striking “])rovidc that the State agency” 

6 and inserting the following: ‘4)rovi(le — 

7 “(A) that the State agency”; 

8 (2) by stfiking “title XMII or any other State 

9 l)lan nndei- this title” and inserting “titU' X\4n, any 

10 othei- State plan inuloi' this title, or any State child 

11 health plan under title XXI”; and 

12 (3) by adding at the end the following new sub- 

13 pafagrai)hs: 

14 “(B) beginning 180 days after the date of 

15 the enaetinent of this snbparagraiih, in the ease 

16 of a terminalion for cause of the participation 

17 of any iiKlividnal or entity in the progi'ani 

18 unde)- the State plan nixler subi)aragTa])h (A), 

19 that lli(‘ State agoney shall, iiot latei- than 14 

20 business (hD's after the date of such tcrnii- 

21 nation, submit to the S(‘cretai-y with respect to 

22 any such individual oi- entity — 

23 “(i) the name of such individual or 

24 ('iility; 

25 “(ii) the pi’ovidei' ty|:>e of such indi- 

26 vidnal or entity; 


f:WHLC\09031 5\09031 5.1 58.xml 
September 3, 201 5 (5:22 p.m.) 


(61182118) 
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3 

“(iii) the s])C(‘iMlty of such individual’.s 
or entity’s jtractiee; 

“(iv) the date of Ijirth, social sccarity 
munbei', national provider identifier. Fed- 
eral taxpayer identification iinniber, and 
the State license or certification miniher of 
snch individual or entity; 

“(4’) the reason for tiu' tenniiiation; 

and 

“(vi) a co])y of tlie notice of terini- 
nation sent to tlie individual or entity; 

“(F) 'vith I'espect to managed care (mtities 
(a,s defined in section 1932(a)(1)), beginning on 
the later of the date (hat is 180 days aftc'r th(! 
(late of the enactment of this subparagraph or 
the fu’st (lay of tlu* first plan year for such an 
entity that iK'gins after such date of (mactment 
that any contract the State ])lan has witli any 
snch entity shall include a provision that indi- 
4d(!uals terminated for cause from participation 
under the program under title XVIII, this title, 
or title XXI be tei-minab'd from participation in 
the ]n-ovi(ler networks of managi'd care entities 
under this title; 


f:\VHLC\090315\090315.158,xml 
September 3, 201 5 (5;22 p.m,) 


(61 1821 !8) 
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18 

19 
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21 
22 

23 
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25 


“(D) for the period begiimino- on tlu! date 
that is 180 days after the date of the enact- 
ment of this subparagraph and ending' on the 
date on which the registration of i)ro4idei's 
under paragra[)h (5) of section 1932(d) is com- 
plete for the State', foi’ a system for notifying 
managed care entities (as defined in section 
1932(a)(1)) of the termination of individuals or 
entities from ])articipa(ion under tlie program 
under title this title, or title XXI; and 

“(E) lieginning 2 years after llie date of 
the enactment of this sul)})aragrai)h, payment 
to the Secretary ('(|ual to the amount of tlie 
Federal share' of ain' payments made t.)y the 
State (including payments made through a 
managed care arrangement) to any indhidual 
or entity whose participation in the program 
under the State plan is tenninated for cause 
under stil)])aragi'aph (A) after the date that is 
GO days aftcT- the dah* on \vhich such termi- 
nation is included in the database or other sys- 
tem under subsection (11);”. 

(b) Develdpmext of Uxifokji Tei«iixol()(;y pok 
Reassoxs pok Provider Teiemixatiox,— Not later than 
180 days after the date of the enactment of this Act, the 


f:\VHl..C\09031 5\09031 5.1 58.xml 
September 3, 201 5 (5:22 p.m.) 


(611821 18) 
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5 

1 R(‘erctai'y shall issue regulations establishing uniibnn ter- 

2 minology to be used with respeet to specifying' reasons 

3 under subitaragTaph (B) of section 1902(a)(39) of sii(‘h 

4 Act (42 D.S.C. 139()a(a)(39)) for the termination of the 

5 partici]:)ati()n of certain proeiders in the Mc'dieaid progi'am 

6 under title XIX or the Ohildreits Health Insurance Pro- 

7 grain under title XXI of such Act, 

8 (c) TKRMIXATIOX NOTIFU’ATIOX DATAIiASE— Sec- 

9 tion 1902 of the Social Security Act (42 IJ.S.C. 139()a) 

10 is amended liy adding at the end the following new sub- 

1 1 section: 

12 “(II) Tkhmixatiox Notificatiox Database. — In 

13 tlie case of an individual or entity whose ])artieipation in 

14 the program undc'r title XVIII, this title, or title XXI is 

15 terminated for cause under subsection (a)(39), tlie See- 

16 retary shall, not later than 14 business days after the date 

17 on which tlu' Secretary is notified of such termination, in- 

18 elude such termination in any database or similar system 

19 develo])ed pursuant to section 6401(b)(2) of the Patient 

20 Protection and Affordable Cai'o Act (Public Ijaw 1 1 1-148; 

21 42 U.S.C. 1395CC note).”. 

22 (d) Re(;isthatiox of Providers Participatixo 

23 Throfch 3Iei)i<'aid Maxaoed (’are Oroaxizatioxs. — 

24 Section 1982(d) of the Social Si'curity Act (42 II.S.C. 


f:\VHLC\09031 5109031 5. 1 58.xml ( 61 1 821 18 ) 

September 3, 2015 (5:22 p.m.) 
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6 


1 1 39()U~2((I)) is iuiieii(U'(l by addiiiy at the end tlie fol- 
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11 

12 

13 

14 

15 
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17 
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19 

20 
21 


lowing- new paragi-aph: 

“(5) liEGISTRATlOX OF PARTICIPATINCi PRO- 
AIDERS. — 

“(A) lx GEXERAL. — Beginning not later 
than one year after the date of the enactment 
of this i)aragra|)h, a State shall r-e(|uire that, as 
a condition on the participation in tlie i)rovidei' 
network of a managed care entity of a provider 
that jn'OAides seiriees to in<livi<luals wiio are eli- 
gible foi- medical assistaiKR! under the State 
plan under tliis titk* and avIio ar(i enrolled with 
the entity, the iirox-ider- r(!gist:ers Avitli the State 
agency administering the State plan tinder this 
title. Snell registration sliall include providing 
to the State agency the provider’s itlentifying 
information, including the naim', specialty, date 
of birth, social security number, national pro- 
vider identifier. Federal tax])ayor identification 
number, an<l the State license or certification 
miinher of the provider. 


22 


“(B) Rule of (’oxstruc'tiox. — N othing 


23 in subparagraph (A) shall he constnuHl as re- 

24 (|uiring a provider described in such suhpara- 

25 graph to jirovide services to individuals a\'1k) are 


f:\VHLC\09031 5\09031 5,1 SS.xml (611821 18) 
September 3, 2015 (5;22 p.m.) 
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7 

1 not enrolled mth a inana»ed care (‘iitity niider 

2 tills title.”. 

3 (e) (loxi-xiRMiNtJ iVsiEXDJiEXTS TO CHIP. — Section 

4 2107(e)(1) of the Social Security Act (42 U.S.C. 

5 1397<>»'(e)(l)) is amended — 

6 (1) liy i-edesifjTiating' subparagraphs (B) 

7 through (()) as subparagraphs (C) through (P), n*- 

8 sjieetively; 

9 (2) by inserting after subparagraiih (A) the fol- 

10 kming new subparagraph: 

11 “(B) Si'ction l!)()2(a)(39) (relating to ter- 

12 mination of participation of certain pro- 

13 riders).”; and 

14 (3) in subparagraph (N) (as redesignated by 

15 ])aragraph (1)), by striking “(a)(2)(C) and (h)” and 

16 inserting “(a)(2)(C) (relating to Indian enrollment), 

17 (dKb) (relating to registration of providers ])artici- 

18 pating with a managed care entity), and (h) (relat- 

19 ing to special rules with respect to Indian eiirollees, 

20 Indian health care providers, and Indian numaged 

21 care entities)”. 


f:\VHLC\09031 5109031 B.158.xml 
Septembers, 2015 (5:22 p.m.) 
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Mr. Pitts. Second, Representative Brooks and I have introduced 
H.R. 3444, which would operationalize a proposal in the President’s 
budget to help reduce Medicaid and CHIP fraud in the territories 
of the United States. 

[The bill follows:] 
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(<)i-i»inal Siptatvirt' oi‘ Member) 


1 l+TH eONOKES.S 
IsT Session 


H.R. 


To ftnu'inl iitk' XI of tlie Social Security Act to reduce Medicaid and CHIP 
fraud ill the ten-itones of the United Stales, an(i for otlua* purposes. 


IN THE HOUSE OF REPRESENTATIYES 


■Mr. I’ITTS (lb)’ hiiiist'ir mid Mi's. liiiooKs of Iiidimui) introduced the following' 
bill; which was refeiTcd to tlie CoinmiUee on 


A BILL 

To amend title XI of the Social Security Act to reduce 
Medicaid and CHIP fraud in the territoi'ies of the United 
State.s, and for other purposes. 

1 Be il enacted bij the Senate and House of Represenla- 

2 lives of the Vnited Stales of America in (dmgress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Medicaid and CHIP 

5 Territory Priiiid Prevention Act”. 


f:\VHLC\082815\08281S.043.xml 
August 28, 2015 (2;22 p.m.) 


(61191411) 
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F:\M14\PITTS\PITTS_030.XML 


2 

1 SEC. 2. REDUCING MEDICAID AND CHIP FRAUD IN THE 

2 TERRITORIES OF THE UNITED STATES. 

3 Soetioii ll()8(g){4) of tlio Social Si'curity Act (42 

4 T2S.(’. 12()8(<i')(4)) is amen(lo<l — 

5 (1) by striking “and (4)” and insoi'ting “and 

6 (b)”; and 

7 (2) by adding at tlie cud the following: “With 

8 I'c'spect to fiscal years beginning with fisc'al year 

9 2{)1(), if PiuM-to Rico, the \'ii'gin Islands, (Riain, the 

10 Noilheni Mariana. Islands, or American Samoa 

1 1 (|ualify for a payment under paragraph (ti) of see- 

12 tion IS)Od(a) for a eaU'iular (|uarter of such fiscal 

13 year, the i^aynKMit shall not bo taken into account in 

14 applying subsection (f) (as increased in aeeordanc(! 

15 with paragrai)hs (1), (2), (3), and (5) of this sub- 

16 section) to such cominouwoalth or territory for such 

17 fiscal year,”. 


f:\VHLC\08281 5\08281 5.043.xml 
August 28, 2015 (2:22 p.m.) 


(61191411) 
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Mr. Pitts. Next, Representative Bilirakis has introduced H.R. 
1570, a bipartisan bill which would bring increased transparency 
and information to Federal expenditures related to Medicaid and 
CHIP in U.S. territories. 

[The bill follows:] 
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1 14TII CONCRESS 
1st Session 


H.R. 1570 


To provitk' lor oroator transparoju^y and iiironnatioii witii fosjHH't to Federal 
(‘xpeiidilnri's under die Medieaid and (TIIP prop'nnis in the territories 
of the Thiited .States, and (bi‘ oilier purposes. 


IN THE HOUSE OP REPRESENTATIVES 

MAiicn 24, 2015 

Mr, BlLliiAKis {for liimself, Mr. I'lUlil.lTsi, Mr. kSahi.ax, M.s. Pi.akkett, JI.s. 
ISoKDAi.i.o, Aiul Mr.s. Kadkwaohn) introduced the following' bill; which 
Wiis rererrcd to the ('oiiniiiflcc on Energy iuid t’oiiimerce 


A BILL 

To jiroyide for greater ti'ansitarency and iiiforiiiation witli 
respect to Federal expt'nditures under the Medieaid and 
CHIP programs in the territorii's of the United States, 
and (or othei’ iturposes. 

1 Ht’ il eiKicU’d by Ike Senate and House of Hepresenld- 

2 fi^'es of I he United Stales of America in ('onyress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Aet may be cited as the “(Medicaid and CHIP 

5 Territory Transpareney and Iiilbrniation Act”. 
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2 

1 SEC. 2. PUBLICATION OF INFORMATION ON FEDERAL EX- 

2 PENDITURES UNDER MEDICAID AND CHIP IN 

3 THE TERRITORIES. 

4 Not later than 180 days aftc'r the date of tlio enact- 

5 mcnt of this Act, tlie Secretary of Health and Human 

6 SeiTiees shall publish, and periodically iiixlate, on the 

7 Internet site of the (Centers for Medi(‘are & iMedicaid SeiT- 

8 ices information on Medicaid and CHIP carried out in the 

9 t('rrit()rie.s of the United Stales. Such information shall in- 

10 chulo, with respect to each such territoiy — 

11 (1) the income levels established l),v the terri- 

12 tory for purposes of ('lig'ibility of an individual to re- 

13 eciv(‘ nu'dieal assistance under Mc'dicaid or child 

14 health assistanee nndm- ('‘HIP; 

1.5 (2) the number of individuals enrolled in Med- 

16 ieaid and CHIP in sncIi territory; 

17 (8) any State ])lan amendments in effect to 

18 cany out Medicaid or CHIP in such territory; 

19 (4) any waiver of the recinirements of titk“ XIX 

20 01 ' title XXI issued by the Seeretary to earry out 

21 Medicaid or (dllP in tlu' territory, including a wai\- 

22 er under section 1115 of the Social Seciii'ity Act (42 

23 U.S.C'. PH 5), any application for such a waiver, and 

24 any doeii mentation related to such application {in- 

25 clnding- corres])ondence); 


■HR 1570 IH 
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3 

1 (5) tlie amount of tlie Federal and iioii-Federal 

2 share of exi)eri(litures niidei’ Medicaid and CHIP in 

3 such territoiT; 

4 {()) tlie systems in lalace for the furnisliing of 

5 health care ila'ins and services under i\Iedicaid and 

6 CHIP in such territory; 

7 (7) the design of ('‘HIP in such territory; and 

8 (8) other information regar'ding the carrying 

9 out of Medicaid and CHIP in tlie territory that is 

10 published on sncli Internet site with res])ec,t to ear- 

11 lying out Medicaid and CHIP in each State and the 

12 District of Colnmliia. 

1 3 SEC. 3. DEFINITIONS. 

14 In this Act: 

15 (1) CHIP,— Tlie term “CHIP” means the 

16 State C'hildren’s Health Insni'ance Program under 

17 title XXI of Social Security Act. 

18 (2) MeoiC-MI). — T he term “Medicaid” means 

19 the Mcalieaid jirogram under title XIX of the Social 

20 Security Act. 

21 (3) Terhjtory. — T he term “territory of the 

22 United States” includes Puerto Rico, the Vargin Is- 

23 lands of the United States, Ciiam, the Northern 

24 Mariana Islands, and American Samoa. 

O 
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Mr. Pitts. Fourth, Vice Chairman of the Health Subcommittee 
Brent Guthrie has a hill which would incentivize States to require 
providers of Medicaid personal care services to have electronic 
verification systems in place. This commonsense proposal will en- 
sure taxpayers only pay for the services delivered to Medicaid 
beneficiaries. 

[The bill follows:] 
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1 SEC. . ELECTRONIC VISIT VERIFICATION SYSTEM RE- 

2 QUIRED FOR PERSONAI. CARE SERVICES 

3 UNDER MEDICAID. 

4 (a) Ix (>EXERAi.. — Section 1904 of the Social Seeii- 

5 rity Act (42 IhS.t''. 14961)) is amended by inserting- after 

6 subsection (k) the following new subsection: 

7 “(n(l) Subject to ])aragrapli (4), with respect to any 

8 amount expeiuk'd for medical assistance for home and 

9 eonmmnity based sen’ices pi'ovided under a State plan 

10 under this titl(> (oi- under a waiver of the plan) furnished 

11 in a calendar (|uarter beginning on or after January 1, 

12 2018, unless a State i-e(|uii'es the use of an electronic visit 

13 verification system for personal care services furnished in 

14 such (luaiter, the Federal medical assistance peicentage 

15 sliall be reduced — 

16 “(A) for calendar (luarters in 2018 and 2019, 

17 by .25 percentage points; 

18 “(B) for cah'ndar quarters in 2()2(), by .5 ])er- 

19 centage points; 

20 “(C) for calendar (|uai't:ers in 2021, by .75 ])er- 

21 centage points; and 

22 “(D) for calendar quarters in 2022 and each 

23 yeai- thereafter, by 1 pei-eentage point. 
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9 

1 “(2) Subject to paragraph (3), in implementing the 

2 iraniii'cmeiit for the use of an electi'onie -sisit verification 

3 s.vstem uiuha- paragraph (1), a State shall consult with 

4 agencies and entities that ))r()vide personal care sendees 

5 under the State plan (or under a waiver of the plan) to 

6 ensui'e tliat such system — 

7 “(A) is minimally biu'densoine; 

8 “(B) takes into aceouni existing best practici's 

9 and electronic visit verification systems in tise in the 

10 State; and 

1 1 “(()) is conducted in accordance with the re- 

12 (luireinents of MIPAA privacy and security law (as 

13 defined in seel ion 3009 of the Pul)lic, Health Service 

14 Act). 

15 “(3) Paragrai)hs (1) and (2) shall not apply in the 

16 case of a State that — 

17 “(A) as of the date of the enaetmeut of this 

18 subsec't.ion, re(pnres th<> use of any system for the 

19 electronic verification of visits conducted as part of 

20 personal eai-e sinwices; or 

21 “(B) does not provide under the State plan 

22 under this title (or under a waiver of the plan) for 

23 [lersonal care sendees. 

24 “(4) In this subsection; 


t:\VHLO\07061 5\070615,080.xmi (600998119) 
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3 

1 “(A) The term ‘eleetronic visit veiifieation S3"S- 

2 tern’ means a system niidef wliieh ^'isits eorulnetod 

3 as pai't of personal care senices ar(‘ ('leeti'onic'all}’ 

4 verified with respect to — 

5 “(i) the type of seniec' iierd'ormed; 

6 “(ii) the person receiving- the' service; 

7 “(iii) the date of the semcc; 

8 “(iv) the location of ser\-ic(' deliver}^; 

9 “(v) the jicrson iiroviding the service; and 

10 “(vi) the time the seivice begins and ends. 

11 “(B) The term ‘persona! care services’ means 

12 personal care sen'ices prw'ided under a State plan 

13 under this tith' (or uihU'I’ a waiver of the plan), in- 

14 eluding seivices provided under section 190i)(a){24), 

15 1915(0), 1915(1), 1915(j), or 1915(k) or under a 

16 wavier under section 1 1 15.”. 

17 (b) Rnacs of (Ioxstri'ctiox. — 

18 (1) No EMPLOYKR-EMl'LOYEE KRLATIOXSIIIF 

19 KSTAiiLlSiiEO. — Nothing in the amendment made by 

20 this section may Ire construeil as establishing an em- 

21 irloyei’-emplo^Aie relationship between the agency or 

22 entity' that pnnddes for personal care seivices and 

23 the individuals rvho, under a contract with such an 

24 agenev oi' entity, furnish such serrici's for- jiurposes 


t;\VHLC\07061 5\07061 B.OaO.xml 
July 6, 2015 (12:29 p.m.) 


(600998119) 
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1 of part 552 of title 29, Code of Federal Kegiilatioiis 

2 (or any sueeessor rejjnlatioim). 

3 (2) No PAKTItTLAIt OH UXIHORJI ELECTROXIC 

4 VISIT VERIFIOATIOX SYSTEM REQEIRED. — xNothiny 

5 in the ameudment made liy this section may lie con- 

6 si rued to rwiniro the nse of a particnlai- or uniform 

7 eU'ctronie visit Yerifu-ntion system (as defined in siib- 

8 section {1)(4) of section 1908 of the Social Seenrity 

9 Act (42 U.S.C. 18961)), as inserted by subsection 

10 (a)) by all a<>'encies or entities that iirovide personal 

11 care services under a State plan under title XIX of 

12 the Social Sc-curity Act (or under a waiver of the 

13 plan), 

14 (8) No LIMITS ox PKOVISIOX OF CARE. — Noth- 

15 ill" in the amendiueiit made by this section may be 

16 constnied to limit, with respect to personal care 

17 sen'icc's ])iwi(led undei' a Statr* ])lan under title XTX 

18 of the Social Security Act (or under a rvaiver of the 

19 plan), prortder selection, coii.strain beneficiaries’ se- 

20 led ion of a caregiver, or impede the manner in 

21 which (‘are is deliwred. 
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Mr. Pitts. Fifth, I have introduced H.R. 2339, a commonsense 
proposal to give States better options to how lottery winnings are 
calculated for purposes of Medicaid eligibility. I hope we can all 
agree that multimillion dollar lottery winners should not be eligible 
to receive Medicaid, which is precisely the problem in current law 
that my bill would fix. 

[The bill follows:] 
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n+i'ii ('()N(iRE-SS 
iHT Shskiox 


H. R. 2339 


To aiiKMul title XTX of Uie Soeial Heeurily Act lo clni'ily the treatiiieiii 
of lotteiy and other lun^p sum iueoinc f'oi’ j)ur})ONeK of inc^ome 

(‘li^'ibility under the Medieaid j)ro«'rcun, and for olhei’ piuposes. 


IN TIIK HOUSE OE REPKESENTATmiS 

M.w 14, 2015 

Mr, PiTT.s iiili-odiiml llir roliowiiifi- liill; which wiis lo the CommiUcc 

on En('i’K\' iind ('onimcrcc 


A BILL 

To aiiK'iMl title XIX of llie Social Si'curity Act to clarity 
the ti'eatnient of lotlei'y winnings and other lump sum 
income for purposes of income eli”'il)ility under the Med- 
icaid pi'ograrii, and for other purposes, 

1 Be it enacted by the Senate and House of Represcnla- 

2 lives of the United Slates of America in Conyress assembled, 

3 SECTION 1. TREATMENT OF LOTTERY WINNINGS AND 

4 OTHER LUMP SUM INCOME FOR PURPOSES 

5 OF INCOME ELIGIBILnW UNDER MEDICAID. 

6 (a) Ix (lE.XEHAL. — ParagTaph (14) {r(dating'to rnodi- 

7 tied ad, justed gross income) of section 19()2(e) of the So- 
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eial Swurity Act (42 U.S.O. 1396a(i“)) is amended by add- 
ing at the end the following new snl)])ara»raph: 

“(J) Theatmkxt op c'ertaix lottery 

WTXXIXCS AXD IXOOJIE RECEIVED AS A lADH' 
SILM. 

“(i) In the ease of an iudividnal who 
is the reeipient of (|nalifi('d lotter.y 
winnino's or (iiialified hnni) sum iiK'ome, 
and wliose eli^-ibility for medical assistanee 
is determined based on the application of 
modified adjusted "ross income under siil)- 
para”-raph (A), a State may, in deter- 
minin<>' such ('liyihility, consider such 
winnini>s or income (as aiiplieable) as in- 
come received on a monthly basis — 

“(I) if such winnings or income 
(as applicable) is received in an 

amount that is less than $50,000, 
over a period of 12 months; and 

“(11) if such winning's or income 
(as applicable) is received in an 

amount that, is greatc'r than or e(|nal 
to $50,000, over a jicriod specilu'd by 
the State not to exce(‘d 240 months, 


•im 2339 III 
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ill iiTOiiortion to tlK“ amount of the 
winnings or income (as aiiplicable)- 
“(ii) Defimtioxs. — In this subpara- 
graph; 

“(I) The term ‘(iiialified lottery 
winnings’ means winnings from a 
sweepstakes, lottery, or pool described 
in paragraph (3) of section 4402 of 
the Internal Revenue Code of 1086 or 
a lo1;t(-ry ()])era1('d by a multi-state oi' 
multi- jurisdictional lottmy association 
in an amount that is not less than 
$20, 000, including amounts awarded 
as a luni]) sum ])ayment. 

“(II) The term ‘qualified lump 
sum income’ means income that is re- 
eeived as a lump sum in an amount 
that is not less than $20,000, includ- 
ing income received froin the transfer 
or sale of real or pi>rsoual proix'rty 
from the estate (as defined in section 
1917(b)(4)) of a deceased iruli- 
vidnal.”. 

(b) Rule of Coxstufotiox. — Nothing in this Act 
shall be coiislnied as prevenling a State fi'om intereepting 
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4 

1 the State lottery winnings awarded to an individual in tlu; 

2 State to recoviu' amonnts paid by t!ie State und('r the 

3 State IMedieaid jdaii under title XIX of the Soeial Seeurity 

4 Aet for medical assistance furnished to the individual. 

5 (e) Effeotivb Date. — The amendment made by 

6 subsection (a) shall apply with respect to income reeeivt'd 

7 as a liurij) sum, or winnings reeei'S'cd ])ursuant to lotteries 

8 occui'i'ing, after a date* six'cified In' the State, but not (au*- 

9 lier than the date that is 24 months before such date of 
10 enactimmt. 

O 
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Mr. Pitts. Finally, Representative Mullin on the full committee 
has authored H.R. 1771, a bill which would close a loophole in cur- 
rent law identified by some GAO reporting. And this bill would 
amend the Social Security Act to count portions of income from an- 
nuities of a community spouse as income available to institutional- 
ized spouses for purposes of Medicaid eligibility. 

[The bill follows:] 
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1 14T11 ('()N(iREKlS 
IST Sussiux 


H.R. 1771 


To ani('ii(l tiiie XTX of tlie Social ScMjuril.v Act to ('onnt ])oi'iioit.s of incooK* 
IVoin aniitntioH of a (‘onuinuiity s])(hiso as iiuronic availabk* to institu- 
lionaliztMl spouses foi’ pvuposes of eli«-il)ility for nu'dical assistaiH-e, and 
for o11u‘r purposes. 


IN THE HOUSE OP REPRESENTATIVES 

Ai’HII, 14, 2015 

.Ml'. .Mri.i.ix introduced the rollinvinu' hill; wliicli was referred to the 
(.'oiiiiiiittei' oil Ener^'v and CoinnierKc 


A BILL 

To aiiu'iid title XIX of the Soeiiil Seeurily Act to eouiit 
portioiKs of iiu'oine from atnmities of a conimniiity spouse 
as income available to institutionalized spouses for pur- 
poses of eligibility for medical assistance, and for other 
jmr poses. 

1 Be it enackd by the Senate and House of Represent a- 

2 Lives of the United Stales of America in Conyress assembled, 
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2 

SECTION 1. COUNTING PORTIONS OF INCOME FROM ANNU- 
ITIES OF A COMMUNITY SPOUSE AS INCOME 
AVAILABLE TO INSTITUTIONALIZED SPOUSES 
FOR MEDICAID ELIGIBILITY. 

(a) Ix Oexehal,— Section .1924(b)(2) of the Social 
S<'cui'itv Act (42 U.S.C, l:l9()f-5(l))(2)) is amended by 
addin')' at the (mkI the following' new subparagnaph: 

“(E) Annuity incojie, — 

“(i) In (iENi-iKAL. — In the case of 
jiaAnnent of income from a <inalitying' annu- 
ity— 

“(I) if [layment of income is 
made solely in the name of the com- 
munity spouse, one-half of the income 
shall be (‘onsidm'cd available to the in- 
stitutionalized spouse and one-lialf to 
the community spouse; 

“(II) if iiayment of income is 
made in the names of the institii- 
lionalized spouse and the community 
spouse, one-half of the income shall be 
considered available to the institu- 
tionalized spous(‘ and one-half to the 
community spouse; and 

“(III) if payment of income is 
made in the names of the community 
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3 

1 spouse and another ])erson or ])ersons. 


2 


one-half of the proiiortion of the coin- 

3 


iminity spouse’s interest in siudi iri- 

4 


eoine shall he c-onsidensd availalile to 

5 


the institutionalized spouse. 

6 


“(ii) Qualifyixg AXXi’iTY. — In this 

7 


subparagraph, the term ‘qualitA'ing annu- 

8 


ity’ means an annuity tliat — 

9 


“(T) is pureliased after tlie date 

10 


that is 60 months before! the date 

11 


spi'cified in snl)para>>'rai)li (B)(ii) of 

12 


section 1917(c)(1) for an amount that 

13 


is (“(iiial to or grc'atei- than fair market 

14 


value; and 

15 


“(II) is not described in clause 

16 


(i) of subparagraph (G) of such sec- 

17 


tion. 

18 


‘•(iii) IXAl'PLK’Ar.II4TY OF OTIIKR 

19 


HULKS. — Tlie rules of subparagraphs (A) 

20 


and (H) shall not aiiiily ulth I'cspect to in- 

21 


come from a (|ualifying annuit}'.”. 

22 

(h) E 

FFi'X'TlYE Date. — T lie amendment made by 


23 snbseetion (a) shall api>ly with respect to annuities pur- 
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1 diascd oi- established on or after the date of tlie enactment 

2 of this Act. 

O 
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Mr. Pitts. It is my hope that through the policies we discuss 
today and through future actions by this committee, we can work 
together on a bipartisan basis to boost Medicaid program integrity 
while making the program more sustainable, accountable and 
transparent. I look forward to hearing our witnesses today. 

I would like to yield to Congressman Mullin to introduce one of 
our witnesses. 

[The prepared statement of Mr. Pitts follows:] 

Prepared statement of Hon. Joseph R. Pitts 

The Subcommittee will come to order. 

The Chairman will recognize himself for an opening statement. 

Today, Medicaid is the world’s largest health coverage program. Medicaid plays 
a critical role in our health care system, providing access to needed medical services 
and long-term care for some of our nation’s most vulnerable patients. 

The Congressional Budget Office estimates that federal Medicaid expenditures 
will grow from $343 billion this year to $576 billion in 2025. At the same time, state 
expenditures have grown significantly, today accounting for more than 25% of state 
spending in FY 2014. 

Given the growing portion of the federal budget dedicated to Medicaid — and the 
fact that roughly one in five Americans may be served by the program in a given 
year — Congress has a responsibility, even a duty, to ensure that the program is 
safeguarded against waste, fraud, and abuse. 

While there is never a perfect program, the status quo in Medicaid certainly can 
be improved. The increasing size, complexity, and vulnerability of Medicaid have led 
the GAO to designate it a “high-risk program” that can too easily be subjected to 
fraud and abuse. 

Both federal and state governments play critical roles in oversight of program in- 
tegrity efforts. While I believe states are — and should be treated as — full partners 
in the program, the reality is that Congress has a duty to expect the best from 
states and take common-sense steps to help prevent fraud, waste, and abuse at sys- 
temic level. 

After all, protecting the integrity of the Medicaid program is about ensuring the 
program is not only more accountable and transparent for taxpayers; it is about 
safeguarding program dollars and encouraging more meaningful access to care for 
the patients who rely on the program. 

That’s why I’m so pleased today to be discussing several bills that will help boost 
the integrity, oversight, and accountability of the Medicaid program. 

First, a bill to be introduced by Dr. Bucshon and some of his colleagues would 
fix a problem identified by the HHS Inspector General-ensuring that providers ter- 
minated in one state don’t improperly bill the system or negatively impact patients 
in another state. 

Second, Representative Brooks and I have introduced H.R. 3444, which would 
operationalize a proposal in the president’s budget to help reduce Medicaid and 
CHIP fraud in the territories of the United States. 

Next, Representative Bilirakis has introduced H.R. 1570, a bipartisan bill which 
would bring increased transparency and information to federal expenditures related 
to Medicaid and CHIP in U.S. territories. 

Fourth, Vice Chairman of the Health Subcommittee Brett Guthrie has a bill 
which would incentivize states to require providers of Medicaid personal care serv- 
ices to have electronic verification systems in place. This common-sense proposal 
will ensure taxpayers only pay for the services delivered to Medicaid beneficiaries. 

Fifth, I have introduced H.R. 2339 — a common-sense proposal to give states better 
options to how lottery winnings are calculated for purposes of Medicaid eligibility. 
I hope we can all agree that multi-million dollar lottery winners should not be eligi- 
ble to receive Medicaid — which is precisely the problem in current law that my bill 
would fix. 

Finally, Representative Mullin on the full committee has authored H.R. 1771 — 
a bill wbich would close a loophole in current law identified by some GAO reporting. 
This bill would amend the Social Security Act to count portions of income from an- 
nuities of a community spouse as income available to institutionalized spouses for 
purposes of Medicaid eligibility. 

It is my hope that through the policies we discuss today, and through future ac- 
tions by this committee, we can work together on a bipartisan basis to boost Med- 
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icaid program integrity, while making the program more sustainable, accountable, 
and transparent. 

I look forward to hearing from our witnesses today, and I yield to . 

Mr. Mullin. Thank you, Chairman Pitts. 

And it is an honor to he able to sit on a subcommittee panel with 
you and introduce a Nico Gomez, our CEO of the Oklahoma Health 
Care Authority. Nico has brought in a unique approach to some- 
times an agency that can be bogged down with bureaucracy by 
looking outside the box, by understanding that there is always a 
better way to do things. As he openly admits, it wasn’t his idea but 
it was his ability to hire good people which we constantly refer to 
in the private sector as being extremely smart. And he brought in 
an outside look by being able to get people to enroll at a simpler 
pace by being online. At the same time, and most importantly, it 
gives people and it gives the agency the ability to check the eligi- 
bility of the participant at any given time with the touch of a but- 
ton. Instead of having to go through and audit them to see if they 
are eligible since it is based on a month-to-month income basis, 
they can simply push the button and find out their eligibility. 

I think it is something that not just Oklahoma can benefit from 
but the entire country can benefit from. 

So, Mr. Gomez, it is an honor to have you in D.C., even though 
his flight didn’t get in until 3 a.m. This morning. And as you can 
tell, he is still drinking coffee. So Nico thank you so much for being 
here. 

Mr. Pitts, thank you so much for the ability to introduce him. 

Mr. Pitts. The chair thanks the gentleman. 

Without objection, the gentleman will sit with the subcommittee 
today in the hearing. 

The chair now recognizes Mr. Green for 5 minutes for an opening 
statement. 

OPENING STATEMENT OF HON. GENE GREEN, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Green. Thank you, Mr. Chairman. 

And good morning, and I thank our witnesses for being here 
today, even if you didn’t arrive until 3 a.m. 

Throughout its 50-year history, Medicaid has been an adaptable, 
efficient program that meets the healthcare needs of millions of 
children, pregnant women, people with disabilities, seniors, and 
low-income adults. Today Medicaid serves as a lifeline to nearly 72 
million Americans who depend on the program for health coverage. 
The Affordable Care Act included the most significant changes to 
the program since its creation. It expanded coverage, made im- 
provements to promote program integrity and transparency, and 
advance delivery system reform. 

Thanks to these provisions, the uninsured rate is at a record low. 
The program continues to efficiently provide coverage to enrollees. 
Program integrity provisions of the ACA mark a shift from the tra- 
ditional pay-and-chase model to a preventative approach in which 
fraudulent actors are kept out of the program before they commit 
fraud. 
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Today we are examining six Medicaid proposals, efforts that 
truly improve transparency and program integrity is something I 
think we all can support. 

The Affordable Care Act took major steps to improve program in- 
tegrity in Medicaid, including new protocols for screening of sup- 
pliers and providers and additional authority to terminate entities 
that commit fraud. These are significant steps forward, and more 
can be done to ensure these reforms are fully implemented. 

We should also continue to examine other ways to further 
strengthen Medicaid for all beneficiaries so that dollars are spent 
on quality care without inappropriately limiting access. 

While we hear from all six proposals during today’s hearing, I 
want to take the opportunity to highlight two. Prior to the passage 
of the ACA, if a state terminated a provider’s participation in its 
Medicaid program, the terminated provider could potentially par- 
ticipate in a program of a different state. In the case of Texas, they 
would probably come to Oklahoma and vice verse, leaving the sys- 
tem vulnerable to fraud and abuse. The ACA took steps to prevent 
this from happening, but OIG has identified weaknesses in that 
process. 

One of the legislative proposals will build on the ACA with some 
technical changes. A proposal that would achieve its intent to fur- 
ther reduce waste, fraud and improve quality and safety in the 
Medicaid program is something, again, we can all support. 

I am concerned that two bills under consideration would scale 
back Medicaid eligibility under the guise of closing loopholes. The 
Affordable Care Act establishes a streamlined, coordinated eligi- 
bility determination system for Medicaid and CHIP as well as pre- 
mium tax credits and cost-sharing subsidies. The approach was de- 
signed so that people can qualify for the appropriate program with- 
out gaps or duplication and move between insurance programs 
when their incomes change. 

H.R. 2339 would undermine this by requiring states to count 
lump-sum income as though it were income that the individual has 
received for up to 20 years after it is actually received. The bill is 
being described as a way to prevent people who win large lottery 
payouts from receiving Medicaid, but this is misleading. By count- 
ing all lump-sum income as monthly income, the overwhelming the 
majority of people it would affect all those who receive things like 
workers’ compensation settlements, unemployment, and retroactive 
disability payments. If 2339 became law, a significant number of 
low-income Americans who receive lump sum could be inappropri- 
ately determined ineligible for Medicaid and lose access to their 
health insurance. 

Coverage gaps due to temporary changes in income are bad for 
patients, providers, and health plans and ultimately is a waste of 
taxpayer dollars. This is a concept MACPAC has recommended in 
several reports to Congress. Gaps in coverage is an issue that I 
have been concerned about for years. For the last several Con- 
gresses I have worked with my colleague from Texas, Representa- 
tive Joe Barton, to advance legislation to require 12-month contin- 
uous enrollment Medicaid and SCHIP. Proposals that ensure Fed- 
eral and state taxpayer dollars are spent appropriately on deliv- 
ering quality care and prevent fraud, waste, and abuse from occur- 
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ring should be supported. Good program integrity holds all stake- 
holders accountable without unintentionally impeding the access. 

I look forward to working with my colleagues on the committee 
to further strengthen the Medicaid program in key areas and build 
on the success. Again, I would like to thank our witnesses for being 
here today and look forward to the discussion on the legislative 
proposals under consideration. 

And I yield back. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the vice chair of the subcommittee, Mr. Guthrie, 
5 minutes for his opening state. 

OPENING STATEMENT OF HON. BRETT GUTHRIE, A REP- 
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH 

OF KENTUCKY 

Mr. Guthrie. Thank you, Mr. Chairman. I thank you for yielding 
time. 

I appreciate the committee holding this hearing on efforts to 
strengthen Medicaid by reducing waste, fraud, and abuse. In doing 
so we can ensure the program’s longevity and effectiveness. 

Earlier this year, I introduced H.R. 2446, which would require 
states to put in place an electronic visit verification system for per- 
sonal care services. Medicaid personal care services are becoming 
increasingly more important as the need for them continues to 
grow. However there is also growing concern about the high levels 
of improper payments in this area. 

My bill will help address these concerns by requiring states to 
adopt an EW system to verify the date, time, and site of visit as 
well as the provider of the services. This is critical to ensure that 
beneficiaries receive the services they need. 

Many states already operate EW systems, and they have seen 
a decrease in improper payments and significant cost savings for 
the states. 

I want to thank the subcommittee for holding this hearing; cer- 
tainly Chairman Pitts for including it in today’s hearing. And by 
strengthening Medicaid, we can ensure those who need it can rely 
on it in the future. 

And I would like to yield time to my friend from Florida, Mr. 
Bilirakis. 

Mr. Bilirakis. Thank you. Thank you, sir, I appreciate it very 
much. 

And thank you. Chairman Pitts, for holding the hearing. 

Earlier this year, I, along with the delegates from all the terri- 
tories, introduced the Medicaid and CHIP Territory Transparency 
and Information Act, H.R. 1570. CMS reports Medicaid CHIP data 
for all 50 states and the District of Columbia, but not the terri- 
tories. Three months after introduction, CMS has started to report 
Puerto Rico data but not the other territories, and the level of data 
is less than what is reported for states. 

My bill would require CMS to provide the same data for the ter- 
ritories as it does for the states. Puerto Rico’s Medicaid program 
is facing some huge problems over the horizon. As a committee, we 
have to make some big policy decisions, and regardless of your pol- 
icy views, we have to have all the data, all the information to un- 
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derstand the problem and exercise proper oversight over their pro- 
gram if we are to attempt to address these problems going forward. 

Thank you very much for the time, and I yield back. 

Mr. Guthrie. I yield back. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the ranking member of the full committee, Mr. 
Pallone, 5 minutes for an opening statement. 

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER- 
SEY 

Mr. Pallone. Thank you, Mr. Chairman, for convening this 
hearing on the six pieces of legislation before our committee. I am 
pleased to see that some of the bills we are considering here today 
are true efforts to improve program integrity in Medicaid in ways 
that will strengthen the Medicaid program. That is a longstanding 
priority of mine, and there is still some technical work to be done, 
but the draft proposal that would build on authority given to CMS 
and states to terminate fraudulent providers from the Medicaid 
program is a worthwhile policy. 

We need to do a better job in this area to make sure that pro- 
viders eliminated in one state are no longer able to cross state lines 
and continue to be reimbursed for bad care for beneficiaries, and 
this legislation will do that. And I look forward to working with my 
colleagues on the proposal. 

The proposed legislation under consideration today that would 
encourage our territories, like Puerto Rico, to invest in the creation 
of Medicaid fraud control units that over the long term bring dol- 
lars back to beneficiaries is a no-brainer. 

I have to say, however, that another bill, H.R. 1570, requiring 
Web site information about the territories beyond Puerto Rico is a 
dramatic step, and I prefer to start first with the request to the 
agency for that information before enacting a law to that effect. 
While not harmful, this approach seems rigid and misguided. 

I appreciate the interest in cracking down on fraud in the per- 
sonal care services and home and community-based care space. En- 
suring beneficiaries actually receive quality PCS to which they are 
entitled is an issue of serious importance and one that I look for- 
ward to working with this committee on further. HHS and the Of- 
fice of the Inspector General have published an extensive body of 
work examining Medicaid personal care services and has found sig- 
nificant and persistent compliance payment and fraud 
vulnerabilities that we will hear about today. I have concerns about 
H.R. 2446, as drafted, however. I do believe this issue should be 
addressed and look forward to a thorough review and assessment 
of recommendations for improvement. 

Unfortunately, we aren’t considering just program integrity bills 
today. The ultimate test for all Medicaid legislation should be to 
determine if the proposal supports overarching Medicaid objectives 
to strengthen coverage, expand access to providers, improve health 
outcomes, and increase the quality of care for beneficiaries. I be- 
lieve that the majority of what we are looking at for program integ- 
rity in Medicaid today achieves these goals. However, efforts to 
scale back eligibility in the Medicaid program in any way is not 
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program integrity, and it is not closing loopholes. Proposals like the 
one we have here today that purports to address this so-called 
plight of lottery winners in Medicaid I think are completely unnec- 
essary from a practical perspective. We have several checks in 
place and states already have the authority they need, but far more 
concerning is that H.R. 2339 is not about lottery winners at all; it 
is about undermining the streamlined coordinated eligibility ap- 
proach the ACA established by allowing states to count lump-sum 
income that an individual may receive as though it were income 
that the individual is receiving for 1 to 20 years after actual re- 
ceipt. And by “lump sum,” we are not talking about lottery win- 
ners; we are talking about uncompensated care settlement pay- 
ments, Social Security disability back pay. We are talking about 
eliminating coverage for up to 20 years for a child on Medicaid be- 
cause they have a parent that finally got a break with a little bit 
of income from selling the family home. Proposals like these that 
would undermine the coverage for millions of low-income individ- 
uals, including some of our most vulnerable children and seniors, 
are punitive to beneficiaries. 

Reviewing our final bill here today, H.R. 1771, I am pleased that 
perhaps we can have a discussion about long-term care insurance 
or the lack thereof. I appreciate this legislation’s effort to ensure 
spousal impoverishment protections remain when one spouse must 
enter a nursing home. 

As many of you know, I was a strong supporter of the CLASS 
Act that has since been repealed, and I have called repeatedly for 
a real discussion about a long-term care benefit that a middle-in- 
come family can depend on to be there when they need it. We have 
no long-term care insurance in this country, and until we are ready 
to have a discussion about improving options in the long-term care 
insurance marketplace, I am concerned about changes to Medicaid 
eligibility in this space even for a very small amount of individuals. 

Mr. Chairman, I have said repeatedly that the Medicaid program 
is the bedrock of the Nation’s safety net. I take protecting Medicaid 
seriously, and I have used some of the good program integrity pro- 
posals we have to consider here today as efforts to advance that 
goal. However, Medicaid is the lifeline of nearly 72 million chil- 
dren, elderly, and low-income individuals depend on for health cov- 
erage. And I will never support a proposal that would take that 
coverage away. 

So I want to thank you again for calling this hearing, and I look 
forward to working with you further to consider some of these ini- 
tiatives, Mr. Chairman, and having a thoughtful discussion. Thank 
you. 

Mr. Pitts. The chair thanks the gentleman. 

That concludes the opening statements. As usual, the written 
opening statements of all members will may be made part of the 
record. And I would like to ask unanimous consent to submit the 
following documents for the record: letters from the Alzheimer’s 
Foundation of America and Sandata Technologies. 

Without objection, so ordered. 

[The information appears at the conclusion of the hearing.] 

Mr. Pitts. We have one panel today. I will introduce them in 
order of your testimony. Thank you very much for coming today. 
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First of all, John Hagg, Director of Medicaid Audits, Office of In- 
spector General, U.S. Department of Health and Human Services; 
secondly, we have heard from Mr. Mullin the introduction for Nico 
Gomez, chief executive officer for Oklahoma Health Care Authority; 
and finally, Trish Riley executive director of the National Academy 
for State Health Policy, and Commissioner, Medicaid and CHIP 
Payment and Access Commission. 

Thank you very much for coming today. Your written testimony 
will be made a part of the record. You will each be given 5 minutes 
to summarize your written testimony. 

So at this time, Mr. Hagg, you are recognized for 5 minutes. 

STATEMENTS OF JOHN HAGG, DIRECTOR OF MEDICAID AU- 
DITS, OFFICE OF INSPECTOR GENERAL, U.S. DEPARTMENT 

OF HEALTH AND HUMAN SERVICES; NICO GOMEZ, CHIEF EX- 
ECUTIVE OFFICER, OKLAHOMA HEALTH CARE AUTHORITY; 

AND TRISH RILEY, EXECUTIVE DIRECTOR, NATIONAL ACAD- 
EMY FOR STATE HEALTH POLICY, AND COMMISSIONER, 

MEDICAID AND CHIP PAYMENT AND ACCESS COMMISSION 

STATEMENT OF JOHN HAGG 

Mr. Hagg. Good morning. Chairman Pitts, Ranking Member 
Green, and other distinguished members of the committee. Thank 
you for the opportunity to testify about the Office of Inspector Gen- 
eral’s efforts to reduce fraud, waste, and abuse and to promote 
quality and safety in the Medicaid program. 

Protecting the integrity of Medicaid takes on a heightened ur- 
gency as expenditures and the number of beneficiaries served con- 
tinues to grow. 

My testimony today focuses on three specific areas of concern 
that the GIG has identified to be problematic. 

First, terminated providers continue to participate in and bill 
Medicaid. Second, there are inadequate safeguards for personal 
care services. And third, the U.S. territories lack Medicaid fraud 
control units. 

Prior to the passage of the Affordable Care Act, if a state termi- 
nated a provider’s participation in its Medicaid program, the pro- 
vider could potentially participate in another state’s Medicaid pro- 
gram, leaving the second state vulnerable to fraud, waste and 
abuse. To prevent this, states are now required to terminate a pro- 
vider’s participation if that provider is terminated in another state. 
The termination has to be for cause, for example, for reasons of 
fraud, integrity, or quality. 

Through our work, we found significant problems. Specifically, 
we determined that not all states submitted data on terminated 
providers and that much of the data that was submitted did not 
relate to providers terminated for cause. We also found 12 percent 
of providers terminated in 2011 continued participating in other 
states’ Medicaid programs. 

To further complicate states’ ability to terminate providers, many 
states do not require providers that participate via managed care 
to be directly enrolled in Medicaid. If a state has not directly en- 
rolled a provider, it cannot not terminate that provider, and it may 
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not even be aware that the provider is participating in its Medicaid 
program. 

The OIG believes that CMS should, one, require states to report 
providers terminated for cause rather than leaving it as voluntary; 
two, ensure that the information reported is uniform, accurate and 
complete; and three, require state Medicaid programs to enroll all 
providers participating in Medicaid managed care. 

Another problematic area within Medicaid is personal care serv- 
ices. These services allow many elderly people and those with dis- 
abilities to remain in their homes rather than being placed in a 
nursing facility. As more and more state Medicaid programs ex- 
plore home care options, OIG believes it is critical that adequate 
safeguards exist to prevent fraud, waste and abuse in personal care 
services. Through our work, OIG discovered some payments for 
these services were improper because they were either not provided 
in accordance with state requirements, not supported by adequate 
documentation, billed during periods in which the beneficiaries 
were institutionalized, or were provided by attendants that failed 
to meet state qualifications. 

Over the years, we have made a number of recommendations to 
CMS to address Medicaid’s deficiencies within the delivery of per- 
sonal care services, including requiring qualification standards for 
care attendants be consistent across states, requiring care attend- 
ants to be enrolled or registered with the states, and requiring 
dates, times and attendants’ identities to be listed on Medicaid’s 
claims. Currently, none of these recommendations have heen imple- 
mented. 

Another way the OIG helps protect the integrity of Medicaid is 
by overseeing the state Medicaid fraud control units. Fraud control 
units currently operate in 49 states and the District of Columbia, 
but none are in the five U.S. territories. 

The major barrier to establishing fraud control units in the terri- 
tories is the nature of Medicaid funding. Unlike Medicaid funding 
for the states, the territories receive a capped appropriation and 
routinely use the full amount appropriated. This becomes a dis- 
incentive to allocate scarce Medicaid dollars to the establishment 
and operation of fraud control units. 

Legislation could remove the disincentive. This could be accom- 
plished by exempting unit funding from the capped Medicaid ap- 
propriation. OIG believes that such a change would also be cost ef- 
ficient, specifically in Puerto Rico, which has a total Medicaid en- 
rollment of more than 1 million beneficiaries which is comparable 
to Medicaid enrollment of many medium-sized states. 

In conclusion it is critical that we strengthenoversights to ensure 
that Medicaid funds are spent appropriately. Thank you for your 
interest in our work and for the opportunity to appear before you 
today. 

[The prepared statement of Mr. Hagg follows:] 
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John Hagg 
Director of Medicaid Audits 
Office of Inspector General 
U.S. Department of Health and Human Services 


Good morning, Chairman Pitts, Ranking Member Green, and other distinguished Members of 
the Committee. Thank you for the opportunity to testify about the efforts to reduce fraud, waste 
and abuse and to promote quality and safety in the Medicaid program. 

Our mission at the Office of Inspector General (OIG) is to protect both the integrity of the 
Department of Health and Human Services’ programs and operations as well as the health and 
welfare of the people the department serves. Overseeing the Medicaid program is a critical 
component of that mission. Medicaid spending totals almost $500 billion, and the program 
serves more than 72 million individuals. OIG advances our mission through a robust program of 
audits, evaluations, investigations, enforcement actioms, and compliance efforts. 

The Medicaid program provides medical assistance to low-income individuals and those with 
disabilities. The Federal and State governments jointly fund and administer Medicaid. At the 
Federal level, the Centers for Medicaid & Medicare Services (CMS) administers Medicaid. At 
the State level, each State administers its Medicaid program in accordance with a CMS- 
approved State plan. State Medicaid Fraud Control Units (MFCUs) play key roles in protecting 
the integrity of the Medicaid program. Among their responsibilities, MFCUs investigate and 
prosecute provider fraud and patient abuse and neglect. MFCUs must be single, identifiable 
entities of the State government and certified annually by OIG as meeting Federal requirements. 
Forty-nine States and the District of Columbia have established MFCUs. OIG’s federal 
investigators also work closely with MFCUs on many criminal and civil cases involving 
Medicaid, 

Protecting the integrity of Medicaid takes on a heightened urgency as expenditures and the 
number of beneficiaries served continue to grow. Many states and the District of Columbia are 
expanding Medicaid eligibility to include a larger group of qualifying adults pursuant to the 
Affordable Care Act (ACA) and Medicaid waivers. Further, States that have not expanded 
eiigibility have also seen increases in Medicaid enrollment. OIG has a siib.stantial portfolio of 
past, ongoing, and planned work addressing the Medicaid program. 

.As requested by the Committee, my testimony today will focus on three specific areas in need of 
corrective action within the .Medicaid program, including terminated providers continuing to 
participate in and bill Medicaid, adequate safeguards being implemented to prevent fraud in 
personal care service and a lack of MF'CUs in the U.S. territories. 
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Terminated Providers Continue to Participate in and Bill Medicaid 

Prior to passage of the ACA, if a State terminated a provider’s participation in its Medicaid 
program, the provider could potentially participate in another State’s Medicaid program, leaving 
the second State’s program vulnerable to fraud, waste, or abuse committed by that provider. To 
prevent this, the ACA broadly requires States to terminate a provider’s participation in their 
Medicaid programs if that provider is terminated from another State Medicaid or Medicare 
program. CMS, in regulations, clarified that this requirement applies only to providers 
terminated “for cause’’ (i.e., for reasons of fraud, integrity, or quality). 



Implementation of Sajticm 6501 of the ACA 
After Termination for Reasons of or Quality 


Note: State A refers to the State that initiates a provider’s termination for cause. 
State B refers to any other State where this provider is providing services 
or to where the provider couid move. 


OIG found weaknesses in the CMS process for sharing termination information among the 
States. The ACA requires CMS to establish a process to make available to State agencies 
information about providers terminated from the Medicare, Medicaid, and CHIP programs so 
that States can identify those providers who are required to be terminated. To implement this 
requirement, CMS established a dala-sharing process that allows State Medicaid agencies to 
voluntarily report to a central database providers whom the agencies terminated for cause from 
their programs and to retrieve information about providers who were terminated for cause by 
Medicaid programs in other States. We found that not all State Medicaid agencies were 
reporting to the database and that not all of the submitted records met the CMS definition of a 
for cause termination. 

OIG also found that providers terminated in one State continued to participate in other States’ 
Medicaid programs. Specifically, we found that 12 percent of providers who were terminated 
for cause from State Medicaid programs in 201 1 continued to participate in other States’ 
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Medicaid programs, notwithstanding the requirement that such providers be terminated in all 
States. About half of these providers remained listed as participating in Medicaid in other States 
until as late as January 2014. and about one-third of these participating providers received 
payments for services rendered to Medicaid beneficiaries after the providers’ terminations for 
cause. 

Some of the challenges that States face include: not having a comprehensive data source for 
identifying all terminations for cause as well as difficulty differentiating such terminations from 
other administrative actions that a State reports. Ofthe41 States that used managed care in 2012 
to deliver Medicaid .services, 25 did not require providers who participated via managed care to 
be directly enrolled with the State Medicaid agency. This further complicated said Slates’ ability 
to terminate providers. If a State has not directly enrolled a provider, it cannot terminate that 
provider, and it may not even be aware that the provider is participating in its Medicaid 
program. Of the 295 providers who were reported by States as terminated for cause but who 
continued to participate in other Stales, 91 were not directly enrolled with the State Medicaid 
agencies. 

To address these issues identified in our reports, we have recommended that CMS: 

• Require each State Medicaid agency to report all providers terminated for cause. 

• Ensure that the shared information contains only records that meet CMS’s criteria 
for terminations for cause. 

• Work with States to develop uniform terminology to clearly denote terminations 
for cause. 

• Require that State Medicaid programs enroll ail providers participating in 
Medicaid managed care. 

CMS concurred with our recommendations and has stated that it is committed to improving 
Medicaid program integrity efforts. 


.Adequate safeguards to prevent fraud in Personal Care Services 

Personal care services such as bathing, light housework, or meal preparation, allow many elderly 
people and tho.se with disabilities or chronic or temporary conditions to remain in their homes 
rather than be placed in a nursing facility or other institutionalized care setting. Eligible 
beneficiaries can receive these services under Medicaid State plan options or waivers. The 
services must be provided at home or another approved location and follow a specific plan of 
care. These services are typically performed by care attendants, 

OIG is committed to ensuring that personal care services provided under Medicaid have 
adequate safeguards to prevent fraud, waste, and abuse. Over the last decade, OIG has issued 
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numerous reports on the topic of personal care services and conducted numerous investigations 
involving personal care services fraud. A 2012 report entitled personal care services: Trends, 
Vulnerabilities, and Recommendations for Improvement synthesized our body of work and 
offered new and comprehensive recommendations to address vulnerabilities that we have 
identified. Our work in this area continues to demonstrate that significant problems remain. 

OIG also found that payments for personal care services were improper because the services 
were not provided in compliance with State requirements, were unsupported by documentation, 
were provided during periods in which the beneficiaries were institutionalized and were 
provided by attendants who did not meet State qualifications. We have also found that existing 
program safeguards intended to prevent improper payments and ensure medical necessity, 
patient safety and quality have often been ineffective. 

Through our reports, we made a number of recommendations to CMS to address the 
deficiencies we identified, including; 

• Making qualification standards for care attendants more consi,stent. 

• Requiring care attendants to be enrolled or registered with the State and requiring 
dates, times, and attendants' identities to be listed on claims to Medicaid. 

• expanding Federal requirements and guidance to reduce variation of 
requirements for claims documentation, beneficiary assessments, plans of care, 
and supervision of attendants across States. 

• Issuing guidance to States regarding adequate prepayment controls. 

• Assessing whether additional controls arc needed to ensure that personal care 
services are allowed under program rules and are provided. 

• Providing States with the data to identify overpayments when beneficiaries are 
receiving institutionalized care. 

In response, CMS agreed that more needs to be done at the Federal and State levels to ensure 
appropriate billing for personal care services and has agreed to take a number of steps to address 
the recommendations made by OIG. 


Medicaid Fraud Control Units 


Another way that OIG helps protect Medicaid from fraud and abuse and Medicaid beneficiaries 
From harm is by overseeing State Medicaid Fraud Control Units (MFCUs). OIG evaluates 
MFCU operations, ensures that the MFCUs comply with grant requirements, compiles statistics 
on performance, and manages the awarding of Federal funds to them. 

State MFCUs play the primary role for Medicaid in the investigation and prosecution of 
provider fraud and patient abuse or neglect in health care facilities. MFCUs, usually part of the 
State Attorney General’s office, operate under an interdisciplinary model, employing attorney.s, 
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auditors, and investigators, and are typically responsible for both the investigation and the 
criminal and or civil prosecution of eases. Each MFCU receives a 75 percent Federal match 
under the program; new MFClJs receive a 90 percent Federal match for an initial 3-year period. 
In Hscal year 2014, MFCUs employed 1,957 staff and spent over $235 million in both Federal 
and State funds. 

MFCUs reported a total of 1,3 18 criminal convictions for fiscal year 2014, including 956 for 
provider fraud and 362 for patient abuse or neglect. MFCU criminal and civil cases contributed 
to reported monetary recoveries of over $2 billion for the fiscal year. This translates to a return 
on investment of $8.53 in recoveries for each dollar expended in Federal and State funds. 

MFCUs operate in 49 Slates and the District of Columbia. Under the Medicaid statute, all States 
- defined to include the District of Columbia and the five U.S. territories - are required to have a 
MFCU as a feature of their Medicaid State plan, unless the State receives a waiver from the 
Secretary. All five U.S, territories and the State of North Dakota do not maintain a MFCU. 

The major barrier to establishing a MFCU in Puerto Rico and the other territories is the nature of 
Medicaid funding for the territories. Unlike Medicaid funding for the 50 Stales and the District 
ofColumbia, the territories receive a capped appropriation to provide both Medicaid services 
and most admini.strativc costs, which would include operation of a MFCU. Although the ACA 
provided a temporary increase in the amount of Medicaid funding to the territories, they 
routinely use the full amount of their capped appropriation for Medicaid services and essential 
administrative costs, This becomes a significant obstacle to the allocation of scarce Medicaid 
dollars to the establishment and operation of a MFCU. 

The lack of a MFCU in Puerto Rico, the territory with the largest Medicaid program by far, is a 
particular concern. 010 believes that the addition of a MFCU in this jurisdiction is important to 
protect the program and its beneficiaries from fraud, and to protect residents of health care 
facilities from abuse or neglect. Puerto Rico has a total Medicaid enrollment of more than 1 
million people, comparable to the Medicaid enrollment in many medium-size States. OIG has a 
significant investigative workload in Puerto Rico that includes over 1 17 criminal convictions 
and $12 million in civil settlements from calendar year 2012 to date. 

I.egislation could remove the disincentive to establish MFCUs in the territories. This could be 
accomplished by exempting MFCU funding from the capped Medicaid appropriation. OIG 
believes that such a change would also be cost-efficient, especially in Puerto Rico. Current data 
demonstrate that MFCUs generate positive returns on investment. Puerto Rico officials have 
expressed interest to OIG in establishing a MFCU but have not been able to get approval for it. 
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Conclusion 


We have a substantial body of Medicaid-related work, both underway and planned, to ensure 
that taxpayer dollars are spent for their intended purposes. This work will examine additional 
critical issues that were not discussed in my testimony today, such as eligibility determinations 
for the Medicaid expansion population, Medicaid payments for medical equipment and supplies, 
health care provider taxes, and Medicaid payments to managed care organizations 

Given the growth of the Medicaid program, OIG believes it is critical that we continue to 
conduct effective oversight to ensure that funds are spent appropriately and that steps are taken 
to improve the quality of care for Medicaid beneficiaries. 

Thank you for the opportunity to testify about the Office of Inspector General’s work in the 
Medicaid program. 
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Mr. Pitts. The chair now recognizes Mr. Gomez 5 minutes for 
your summarization. 

STATEMENT OF NICO GOMEZ 

Mr. Gomez. Good morning, Chairman Pitts and Ranking Member 
Green, and distinguished committee members, good morning. It is 
honor to share Oklahoma’s perspectives and experiences on a criti- 
cally important topic like program integrity in an ever changing 
healthcare delivery environment. It is important to note that this 
testimony is that of only one state’s program. It is not made on be- 
half of any of the other states or associations. Equally important 
is acknowledgment that solutions offered here are not to the exclu- 
sive benefit of Oklahoma. This testimony highlights and reinforces 
the need for state flexibility rather than uniform mandates. 

Oklahoma maintains a dedication of integrity in every aspect of 
our Medicaid program. Recent changes have included improving 
the process for determining member eligibility, provider contracting 
and enrollment, claims payments, medical necessity, asset 
verification, and service verification. Prior to the implementation of 
the Affordable Care Act, Oklahoma made investments toward de- 
veloping the Nation’s first fully automated, realtime online enroll- 
ment system. Currently, two-thirds of Oklahoma’s applicants for 
Medicaid are received from a personal or public computer through 
our online system. 

When added to the benefit of our community partners, more than 
99 percent of our applications processed in the community are proc- 
essed in realtime using a rules-based decision engine. In addition 
to relieving a tremendous administrative burden, this system al- 
lows for realtime enrollment, while strengthening the state’s ability 
to verify reported information with various sources, including the 
Social Security Administration, Department of Homeland Security 
and the Oklahoma Employment Security Commission. 

Oklahoma’s pride is in its constant dedication to improving its 
program’s integrity reflected in its payment error rate measure- 
ment. The Payment Error Rate Measurement Program is an audit 
conducted by CMS on a 3-year rolling average to measure the accu- 
racy of payments made to Medicaid covered goods and services. The 
audit takes into consideration member eligibility, provider eligi- 
bility, and medical necessity. Oklahoma’s most recent PERM audit 
identified a. 24 percent error rate, .24 percent amongst the lowest 
of the 17 states with the same cycle. Most states are around 9 per- 
cent. 

This success is a testament to the engaged provider services and 
training infrastructure as well as Oklahoma’s continual audits to 
using PERM criteria in the interim during and between PERM au- 
dits, something we are very proud of 

Many of the issues being addressed in the upcoming hearings are 
issues that Oklahoma is facing or has attempted to address in the 
past. 

One issue in particular we have attempted to address on our own 
and now with the help of Congressman Mullin we are able to ad- 
dress in H.R. 1771. Since its creation, the statutes and regulations 
governing the Medicaid program have been amended numerous 
times and now consist of complex, interrelated provisions that are 
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often difficult to understand. One such area surrounds standards 
to prevent spousal impoverishment. Medicaid statutes allow the 
spouse of a Medicaid applicant for long-term care to keep a certain 
amount of his or her resources so that he or she is not required 
to become impoverished before their spouse can receive long-term 
care. Unfortunately, individuals are now using court-recognized 
loopholes to transfer significant resources to a spouse, transfers 
that would normally disqualify them from Medicaid. 

States have denied applicants who are clearly above Medicaid’s 
income standards or resource limit standards only to have the 
court order the approval of such applications as a result of certain 
estate-planning loopholes that they recognize are contrary to Med- 
icaid’s intended purpose but can only be corrected by Congress. 

In an attempt to curtail the practice, Oklahoma denied such ap- 
plication using this loophole that resulted in the Morris v. Okla- 
homa Department of Health and Human Services. Morris is the 
seminal 10th Circuit decision which directly impacts not only Okla- 
homa but five other states in the circuit, but it also has been ex- 
tended and relied upon in at least three other Federal circuits and 
several state courts. 

The Court’s rulings essentially permits a married couple to shel- 
ter potentially unlimited amounts of assets through the use of non- 
assignable, nontransferable annuities in order for the spouse in 
need of medical care to qualify for Medicaid. In reversing the dis- 
trict court, the court of appeals stated, although we understand the 
district court’s concerns regarding the exploitation of what can only 
be described as a loophole in the Medicaid statutes, we conclude 
that the problem can only be addressed by Congress. 

The passage of H.R. 1771 would be a needed step towards pre- 
serving shrinking resources that would help empower states to en- 
sure those applicants truly in need can still access quality services. 
I would like to thank Congressman Markwayne Mullin for agreeing 
to working with the states remedying this and look forward to 
working together with the committee. And with that, I conclude my 
remarks and am happy to answer any questions. 

[The prepared statement of Mr. Gomez follows:] 
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Written testimony prepared for the United States House of Representatives Energy and 
Commeree Committee, Subcommittee on Health- September 11, 2015 

It is an honor to share Oklahoma’s perspectives and experiences on a critically important topic 
like program integrity in an ever-changing health care delivery environment. It is important to 
note that this testimony is that of only one state’s program and is not made on behalf of other 
states or associations. Equally important is the acknowledgment that solutions offered here are 
not to the exclusive benefit of Oklahoma. This testimony highlights and reinforces the need for 
.state flexibility rather than uniform mandates. 

Oklahoma maintains is a dedication to the integrity of every aspect of our program. Recent 
changes have included improving the process for determining member eligibility, provider 
contracting and enrollment, claims payment, medical necessity, asset verification, or service 
verifcalion. 

Prior to the implementation of the Affordable Care Act, Oklahoma made inve.stments toward 
developing the nation’s first fully automated, real-time online enrollment system. Currently, two- 
thirds of Oklahoma’s applications for Medicaid are received from a personal or public computer 
through our online system. When added to the applications from partners in the community on 
behalf of applicants, over 99% arc being processed in real-time, through a rules-based decision 
engine. In addition to relieving a tremendous administrative burden, this system allows for real- 
time enrollment while strengthening the state's ability to verify reported information with 
various source.s including: Social Security Administration; Department of Homeland Security; 
and Oklahoma Employment Security Commission. 
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Oklahoma’s pride in ils constant dedication to improving its program integrity is reflected in its 
payment error rate rneasurement (I’ERM). The PERM program is an audit conducted by CMS on 
a three-year rolling cycle to measure the accuracy of payments made for Medicaid covered goods 
and services. The audit takes into consideration member eligibility, provider eligibility and 
medical necessity. Oklahoma’s most recent PERM audit identified a 0.24% payment error - the 
lowest amongst the 1 7 states within the same cycle. This success is a testament to an engaged 
provider services and training infrastructure, as well as Oklahoma's continual audits using 
PERM criteria during the interim between PERM audits. 

Many of the issues being addressed during the upcoming hearing are issues that Oklahoma is 
facing, or has attempted to address in the past. 

HR 1771 

Since its creation, the statutes and regulations governing the Medicaid program have been 
amended numerous times, and now consist of complex, interrelated provisions that are often 
difficult to understand. One such area surrounds standards to prevent “spousal impoverishment.” 
Unfortunately, individuals are now' using court-recognized loopholes to transfer significant 
resources to a spouse, transfers that should disqualify them from Medicaid. There are primarily 
two statutes (42 USC § 1396p and 42 USC §1396r) that are being misused, which if not 
corrected conceivably could bankrupt Medicaid. States have denied applicants who arc clearly 
above Medicaid’s income and./or resource limits, only to have courts order the approval of such 
applications as a result of certain estate planning loopholes that they recognize are contrary to 
Medicaid’s intended purpose, but can only be corrected by Congress. 
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Medicaid statutes allow the spouse of a Medicaid applicant for long-term care to keep a certain 
amount of his/her resources, so that he/she is not required to become impoverished before their 
spouse can receive care. The spouse of the applicant is referred to as the “community spouse,” 
while the applicant is referred to as the “institutionalized spouse.” fhe amount the community 
spouse is allowed to retain is called the community spouse resource allowance, or CSRA. In 
general, Medicaid will divide the couple’s total resources in half to determine the CSRA. 

The maximum amount of the CSRA is about $1 17,000, which is set by CMS. The maximum 
resource amount of the institutionalized spouse varies by state; in Oklahoma, it is $2,000. The 
resources exceeding the CSRA must be spent down in order for the institutionalized spouse to 
qualify for Medicaid. 

Morris V. Ok. Dept, of Hitman Services is the seminal lO"' Circuit decision, which directly 
impacts not only Oklahoma and five other states in the circuit, but has also been extended or 
relied upon in at least three other federal circuits and several state courts. The court’s ruling 
essentially permits a married couple to shelter a potentially unlimited amount of assets, through 
the use of non-assignable, non-transferable annuities, in order for the spouse in need of medical 
care to qualify for Medicaid, in reversing the district court, the Court of Appeals stated: 
“Although we understand fhe distriet court's concerns regarding the exploitation of what 
can only be described as a loophole in the Medicaid statutes, we conclude that the problem 
can only be addressed by Congress.” 

Although the Morris case only involved the relatively small sum of $54,000, in the wake of that 
decision, other applicants have not surprisingly taken advantage of the court’s ruling and have 
purchased similar annuities to shelter significantly greater assets. For example, in another 
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reported case (Jantzen), the couple sought to shelter approximately $2 1 5,000, forcing Oklahoma 
to pay for medical care for an individual who quite clearly is not one ofOklahoma’s “neediest 
citizens" for whom Medicaid assistance was intended. Faced with budgetary constraints, it also 
means that Oklahoma was forced to divert funds that should have been used for others who truly 
are in need. 

The rationale of the court’s decision in Morris and similar cases has since been extended by 
courts in Oklahoma and by at least on lO"" Circuit decision to other financial vehicles that 
similarly thwart Medicaid’s intended purpose. In particular, we have seen a significant increase 
in the use of non-assignable, non-transfcrable promissory notes to shelter assets, which the courts 
have thus far condoned. The impact is the same: significant amounts of wealth can be protected, 
forcing the states to pay for medical care that the applicant would otherwise first be required to 
pay. In Oklahoma, applicants have attempted to use such tactics to .shelter more than $1 million 
in resources, and have been used as a matter of routine in applications involving assets in the 
$250,000 to $600,000 range. These schemes are not unique to Oklahoma, and the abuse creates 
a strain on states’ budgets, depleting Medicaid funds that are intended to assist the most 
vulnerable population. 

The passage of l I.R. 1771 would help .stem the exploitation of Medicaid funds that the courts 
permit because they believe the law is not sufficiently clear. While it doesn’t address the 
separate issue of promissory notes, the amendment would no longer allow annuities to be used as 
a vehicle to avoid Medicaid’s 60-nionth look back period that restricts certain transfers of assets 
to determine the in.stitutionalized spouse's Medicaid eligibility for long term care. 



53 


HR 2446 

Oklahoma, like many other states, is no stranger to electronic visit verification (EVV) for 
personal care services, f or a little over five years, our largest home and community-based 
services waiver has been using EVV technology that has proven to be very valuable. Simply 
stated, the benefit to employing these systems is three fold: 

1) confirmation ofservice delivery reduces gaps in care plans and strengthens program 
integrity; 

2) helps to assure member safety; and 

3) saves money. 

Through the first three years of the EVV system, Oklahoma had over a 5 to 1 return on its 
investment through resulting cost savings. There were definite lessons to be learned during 
implementation, which should be considered before scaling a program up to a level where it is 
mandatory. Consideration of how EVV systems will interact with claims payment and 
processing should be given priority in order to maintain solid program integrity. In addition, 
contingencies should exist to allow for technology i,ssues that may arise so they can be handled 
without interrupting services. 

HR 2339 

I'he issue of lottery winnings was one recently identified and actions have already been taken at 
the state level in Oklahoma in order to prepare for potential changes at the federal level. 
Oklahoma 1 louse Bill 1619 directs the Oklahoma Lottery Commission to notify the Oklahoma 
Health Care Authority of lottery winnings up to a certain amount to verify a recipients continued 
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eligibility is appropriale, The state is aware that because of loopholes in calculating monlhiy 
income, it is possible for a member to not lose eligibility if the winnings are taken as a lump 
sum. Since people lose eligibility at the end of the month using the applicable ten day notice 
rcquiremeni. they would just have to apply at the beginning of the following month. In 
Oklahoma, with online enrollment a member could lose eligibility before midnight on the last 
day of the month and reapply at 12:01 a.m. the next day and receive it right back. 

Possible eligibility withou t H.R. 2339 by using 10-day notice (Member with $1000 monlhiy 
income and S48.000 won in March) 



With H.R, 2339 (Member with $1000 monthly income and $48,000 won in March with winnings 
spread over 12 months) 
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Mr. Pitts. The chair thanks the gentlemen. 

I now recognize Ms. Riley 5 minutes for your summary. 

STATEMENT OF TRISH RILEY 

Ms. Riley. Good morning, Chairman Pitts, Ranking Member 
Green, and members of the subcommittee. 

I have served as the commissioner of MACPAC, the Medicaid 
and CHIP Payment and Access Commission, since its inception in 
2010. As you know, MACPAC is a congressional advisory body 
charged with analyzing and reviewing Medicaid and CHIP policies 
and making recommendations to Congress, the Secretary, and the 
states on issues affecting these programs. 

I am one of 17 members appointed by the GAO. 

While I am also executive director of the National Academy for 
State Health Policy, my comments today solely reflect the work of 
MACPAC. 

We very much appreciate the opportunity to be here today as the 
subcommittee considers changes to the Medicaid program. The 
Commission shares the subcommittee’s interest in ensuring Fed- 
eral and state taxpayer dollars are spent appropriately on deliv- 
ering quality, necessary care, and preventing fraud, waste and 
abuse from taking place. When designed and implemented well, 
program integrity policies and procedures should ensure that eligi- 
bility decisions are made correctly, prospective and enrolled pro- 
viders meet Federal and state participation requirements, services 
provided to enrollees are medically necessary and appropriate, and 
provider payments are made in the correct amount for the appro- 
priate services. 

The Commission has identified and shared with you through our 
reports to Congress a number of challenges associated with imple- 
mentation of an effective and efficient Medicaid program integrity 
strategy, including overlap between Federal and state responsibil- 
ities, insufficient collaboration and information sharing among Fed- 
eral agencies and the states, diffusion of authority among multiple 
Federal and state agencies, lack of information on the effectiveness 
of program integrity initiatives, and appropriate performance 
measures. We also identified concerns about lower Federal match- 
ing rates for state activities not directly related to fraud control; in- 
complete and outdated data; and few program integrity resources 
for delivery system models other than fee for service. 

Specifically, the Commission recommended that the Secretary of 
HHS should collaborate with states to create feedback loops to sim- 
plify and streamline program integrity requirements, determine 
which current Federal program integrity initiatives are most effec- 
tive, and take steps to eliminate programs that are redundant, out- 
dated, or not cost-effective. 

In addition, in order to enhance states’ ability to detect and pre- 
vent fraud and abuse, the Commission has recommended that the 
Secretary should develop methods for better quantifying the effec- 
tiveness of program integrity activities. The Secretary should as- 
sess analytic tools for detecting and preventing fraud and abuse 
and promote the use of those tools that are most effective. 
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In addition, the Department should improve dissemination of 
hest practices in program integrity and enhance program integrity 
training programs. 

The measures before the subcommittee today also speak to other 
policy objectives of interest to the Commission, including simplifica- 
tion, transparency, and the alignment of policies across Federal 
health programs. Even so, I want to clarify that MACPAC has not 
reviewed nor expressed its views on the merits of the six specific 
initiatives that are the focus of today’s hearing. My written state- 
ment provides technical comments on the potential implications of 
these proposals and issues that could be addressed as the sub- 
committee considers them. 

Again, thank you very much for this opportunity to appear before 
the committee, and we would of course be happy to provide tech- 
nical information from the staff or to answer questions today. 

[The prepared statement of Ms. Riley follows:] 
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Summary 

The Medicaid and CHIP Payment and Access Commission shares this Subcommittee's interest in ensuring federal and state 
taxpayer dollars are spent appropriately on delivering quality, necessary care and preventing fraud, waste, and abuse from 
taking place. When designed and implemented well, program integrity policies and procedures should ensure that eligibility 
decisions are made correctly; prospective and enrolled providers meet federal and state participation requirements; services 
provided to enroilees are medically necessary and appropriate; and provider payments are made in the correct amount and for 
appropriate services. 

The Commission has identified and shared with you through our reports to Congress a number of challenges associated with 
implementation of an effective and efficient Medicaid program inte^ity strategy, including: overlap belvveen federal and state 
responsibilities; insufUcient collaboration and information sharing among federal agencies and states; diffusion of authority 
among multiple federal and state agencies; and lack of both information on the effectiveness of program integrity initiatives and 
appropriate performance measures. We also identified concerns about lower federal matching rates for state activities not 
directly related to fraud control; incomplete and outdated data; and few program integrity resources for delivery system models 
other than fee for service. 

Specifically, the Commission recommended that the Secretary of the U.S. Department of Health and Human Services should 
collaborate with stales to create feedback loops to simplily and streamline program integrity requirements, determine which 
cunent federal program integrity initiatives are most effective, and take steps to eliminate programs that are redundant, 
outdated, or not cost-effective. 

in addition, in order to enhance states’ abilities to detect and deter fraud and abuse, the Commission has recommended that the 
Secretary' should develop methods for better quantifying the effeciivenes-s of program integrity activities. The Secretary should 
asse.ss analytic tools for detecting and deterring fraud and abuse and promote the use of those tools that are most effective. In 
addition, the department should improve dissemination of best practices in program integrity, and enhance program integrity 
training programs. 

The measures before the Subcommittee today also speak to other policy objectives of interest to the Commission, including 
simplification, transparency, and alignment of policies across federal health programs. Even so, I want to clarity that MACPAC 
has neither reviewed nor expressed its views on the merits of the six specific initiatives that are the focus of today’s hearing. 
This statement provides technical comments on the potential implications and issues that could be addressed as the 
Subcommittee considers the following proposals; 

• H.R. 1570: Medicaid and CHIP Territory Transparency and Information Act 

• H.R, 1771: Changes to Counting of Income from Annuities 

• H.R, 2339; Tieatment of Lottery Winnings and Other Lump Sum Income 

• Requiring Electronic Visit VeriHcation System for Personal Care Services under Medicaid 

• Ensuring Terminated Providers are Removed from Medicaid and CHIP 

• Medicaid and CHIP Territory f'raud Prevention Act 


Medicaid and CHIP Payment 
and Access Commission 
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IMACPAC 


Advising Congress on 
Medicaid and CHIP Policy 


Statement of Trish Riley, Commissioner 
Medicaid and CHIP Payment and Access Commission 

Good morning ChaiiTnan Pitts, Ranking Member Green, and Members of the Subcommittee on Health. ! am Trish Riley and I 
have served as a Commissioner of MACPAC, the Medicaid and CHIP Payment and Access Commission, since it was created in 
2010 . 

As you know, MACPAC is a congressional advisory body chatted with analyzing and reviewing Medicaid and CHIP policies 
and making recommendations to Congress, the Secretary of the U. S. Department of Health and Human Services (HHS) and the 
states on issues affecting these programs. I am one of 17 members, led by Chair Diane Rowland and Vice Chair Marsha Gold, 
appointed by U.S. Government Accountability Office (GAO). While I am also executive director of the National Academy for 
State Health Policy, the insights 1 will share this morning reflect the work and approach of MACPAC. We appreciate the 
opportunity to be here today as this subcommittee considers changes to the Medicaid program. 

The Commission shares this Subcommittee’s interest in ensuring federal and state taxpayer dollars are spent appropriately on 
delivering quality, necessaiy care and preventing fraud, waste, and abuse from taking place. When designed and implemented 
well, program integrity policies and procedures should ensure that eligibility decisions are made correctly; prospective and 
enrolled providers meet federal and state panicipation 
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requirements; services provided to enrollees are medically necessary and appropriate; and provider payments are made in the 
correct amount and for appropriate services 

The Commission has identified and shared with you through our reports to Congress a number of challenges associated with 
implementation of an effective and efficient Medicaid program integrity strategy, including: overlap between federal and state 
responsibilities; insufficient collaboration and information sh^-ing among federal agencies and states; diffusion of authority 
among multiple federal and stale agencies; and lack of both information on the eficctiveness of program integrity initiatives and 
appropriate performance measures. We also identified concerns about lower federal matching rates for state activities not 
directly related to fraud control; incomplete and outdated data; and few program integrity resources for delivery system models 
other than fee for service. 

Specifically, the Commission recommended that the Secretaiy of HHS should collaborate with states to create feedback loops to 
simplify and streamline program integrity requirements, determine which current federal program integrity initiatives are most 
effective, and take steps to eliminate programs that are redundant, outdated, or not cost-effective. 

In addition, in order to enhance slates’ abilities to detect and deter fraud and abuse, the Commission has recommended that the 
Secretary should develop methods for better quantifying the effectiveness of program integrity activities. The Secretary should 
assess analytic tools for detecting and deterring fraud and abuse and promote the use of those tools that are most effective. In 
addition, the department should improve dissemination of best practices in program integrity, and enhance program integrity 
training programs. 
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The measures before the Subcommittee today also speak to other policy objectives of interest to the Commission, including 
simplification, transparency, and alignment of policies across federal health programs. Even so, I want to clarify that MACPAC 
has neither reviewed nor expressed its views on the merits of the six specific initiatives that are the focus of today's hearing. My 
written statement provides technical comments on the potential implications of these proposals and issues that could be 
addressed a.s the Subcommittee considers them. 

H.R. 1570: Medicaid and CHIP Territory Transparency and 
Information Act 

This legislation would require the Centers for Medicare & Medicaid Services (CMS) to publish and periodically update the 
following infonnalion regarding Medicaid and CHIP programs in the five U.S. territories (American Samoa, Guam, Northern 
Mariana Islands, Puerto Rico, and the U.S. Virgin Islands): 

• income levels for program eligibility; 

• the number of enrollees in Medicaid and CHIP; 

• state plan amendments (SPAs) and waivers in effect under Medicaid and CHIP; 

• Medicaid and CHIP expenditure information; 

• the systems in place for “the furnishing of health care items and services” under Medicaid and CHIP; 

• the design of CHIP; and 

• any other infonnation that CMS posts with respect to states, 

While such information is currently available for state Medicaid programs, it should be noted that Medicaid operates differently 
in the U.S. territories than it does in the states. In the five U.S. territories, federal Medicaid spending is limited to annual 
spending caps. (In fiscal year 2014, Puerto Rico accounted for about 90 percent of Medicaid spending in the territories.) The 
federal Medicaid statute explicitly exempts territories from a variety' of provisions affecting eligibility and payment rules. In 
addition, for American Samoa and the Northern Mariana Islands, current law allows the Secretary' to w-aive almost any federal 
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Medicaid requirement that applies to states with the exception of the federal matching rate, capped grant amount, and the 
requirement that payment can be made only for services otherwise coverableby Medicaid (§ i902{j) of the Social Security Act), 

Of the five territories. Puerto Rico is the only territory for which infonnation on enrollment, eligibility, and SPAs that is 
comparable to states is now available on Medicaid.gov. 

H.R. 1771: Changes to Counting of Income from Annuities 

In the case of payment of income from a qualifying Medicaid annuity (described below), this bill would consider one-half of the 
annuity income as being available to an institutionalized spouse re^rdless of whether the payment was made in the names of 
both the institutionalized spouse and the community spouse, or solely in the name of the community spouse. In the case where 
payment is made in the names of the community spouse <md another person or persons, one-half of the proportion of the 
community spouse's interest in such income would be considered as available to the institutionalized spouse. 

Annuities are used as a vehicle for protecting community spouse assets while still qualifying for Medicaid coverage of long- 
term services and supports (LTSS), particularly for couples in which one spouse remained in the community. Because Medicaid 
does not count a community spouse’s iticome (within state-specific limits) in determining the institutionalized spouse’s 
Medicaid eligibility, by converting assets to income via an annuity a couple can conserve more of their resources for the 
community spouse, 

Currently, annuities conforming with certain rules that make them Medicaid-compliant can reduce the amount of countable 
assets that are used to determine Medicaid eligibility for an institutionalized spouse. Typically a couple would need to “spend 
down” a portion of their assets (determined by their stale's spousal impoverishment limits) in order for the institutionalized 
spouse to qualify for Medicaid. By converting their assets to an annuity, couples are reducing the amount they need to spend 
down. 
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This legislation would tighten Medicaid eligibility by requiring tfiat couples make more of their assets countable as income. In 
addition, it might serve as a disincentive for couples to purchase annuities in the future and at present increase payments to the 
Medicaid program. No data are readily available to indicate how many people would be affected by this measure or the 
financial impact on the Medicaid program. Given that Supplemental Security Income and the Medicaid spousal impoverishment 
standard allow a maximum community spouse resources minimum of S23,844 and a maximum resource standard of $ 1 19,220, 
the number of couples for whom Medicaid-compliant annuities are currently advantageous is likely quite small. 

H.R. 2339: Treatment of Lottery Winnings and Other Lump Sum 
Income 

This bill would provide states with a new option in their Medicaid and CHIP programs regarding the treatment of lump-sum 
payments, including lottery winnings, under federal income-counting rules known as modified adjusted gros.s income (MAGI). 
While lump sums for Medicaid and CHIP purposes are currently treated under MAGI as income solely in the month they are 
received, the bill would allow states to prorate lump sums of at least $20,000 over multiple months. The two approaches 
available to states would depend on the amount of the lump-sum income: 

* if the income is less than $50,000, the amount could be divided over 12 months; and 

• if the income is at least $50,000, the amount could be divided over a period specified by the state, not to exceed 240 months 
(20 years). 

This bill would likely reduce the number of lottery winners and lump-sum beneficiaries who would otherwise quality for 
Medicaid or CHIP in the month(s) after receiving their payments. It is worth noting, however, that during the first month in 
which the lump sum is counted, the revised policy would make such individuals more likely to be determined eligible than 
under current law because only a prorated amount would be considered income for that month. We are not aware of any data on 
the number of individuals who would be affected. 

As this subcommittee is no doubt aware, one of the purposes of the move to using MAGI for eligibility determinations was to 
eliminate stale-based dilTerences in income counting rules, simplifying program rules and facilitating alignment of 

Medicaid and CHIP Payment 
and Access Commission 
www.macpac.gov 



64 


6 

determinations between Medicaid, CHIP, and exchange coverage. Because the bill creates a new state option for counting 
income, it would introduce state variation in MAGI, thus requiring exchange-based determinations to take state-specific 
income-counting policies into account. In addition, new guidance would be needed from both HHS and the U.S. Department of 
the Treasury for situations where gaps in coverage could occur because of differing income-counting rules. 


Requiring Electronic Visit Verification System for Persona! Care 
Services under Medicaid 

This legislation would reduce the federal medical assistance percentage (FMAP) for home and community-based services 
(HCBS) provided under a state plan or waiver for slates that do not implement electronic visit verification systems for personal 
care services. States would have until January 1, 2018 to implement electronic visit verifreation (EVV) systems before FMAP 
reductions begin. After that date, the amount of FMAP reduction for states not implementing the systems increases over time, 
from a reduction of 0,25 percentage points for calendar quarters in 2018 and 2019, up to a reduction of 1 percentage point for 
calendar quarters in 2022 and beyond. 

Persona! care services are nonmedical services (such as assistance with activities of daily living like bathing and dressing) 
provided by a persona) care attendant, Currently, all 50 states and the District of Columbia offer such services either as a state 
plan option or through waivers or demonstrations. These services allow frail elderly and people with disabilities to stay in their 
homes rather than rely on institutional care. In FY 2013, Medicaid spent SI 1.9 billion on personal care services, accounting for 
16 percent of all Medicaid-flnanccd home and community-based services and 8.2 percent of Medicaid-fmanced long-term 
services and supports. 

The HHS Office of Inspector General (OIG) and others have raised concern over improper payments and fraud, waste, and 
abuse related to personal care services. Among its concerns, OIG has noted the lack of documentation for billed services. For 
example, a 2008 OIG study found that claims for personal care services often did not specify the dates when services were 
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provided. In addition, in many instances, overlapping claims could not be identified due to the practice of so-called span billing 
which allows agencies to submit claims for services provided over a certain time period {e.g., a week or month) without 
specifying the dates when services were actually provided. OIG has also found cases where claims were in excess of 24 hours a 
day, Moreover, in many states, personal care attendants are not required to be registered with state Medicaid programs or have a 
unique identifier for claims. 

Electronic visit verification systems require personal attendants to confirm the beginning and end of a service visit for a 
particular beneficiary, typically by calling into a telephone systwi or by using an electronic device. They may also collect 
additional information such as the exact global positioning system (GPS) location where system was accessed to confirm that 
the attendant was at the beneficiary's home, or wherever services were authorized to be provided. Thus, these systems ensure 
that beneficiaries receive services that are authorized and that visits being claimed were actually provided. 


States that have implemented these systems include Florida, Hlinois, Louisiana, New York, Ohio, Soutli Carolina, Tennessee, 
Texas, and Washington. However, some have done so for a limited time (for example, Texas only completed implementation 
statewide this past June) and thus there is little research about efTectiveness of implementing such system on reducing improper 
payments. Stales have projected savings: for example, a Louisiana official recently estimated that the state Medicaid program 
will save $1 6.7 million and the Texas Health and Human Services Commission estimates 3 to 5 percent savings from 
implementation of electronic verification. 

Ensuring Terminated Providers are Removed from Medicaid and 
CHIP 

This legislation would require slates to submit to CMS within 1 4 days of the termination of any individual or entity: 

• the name of the individual or entity; 

• the provider type and specialty; 

• Che dale of birth, address, Social Security number or taxpayer identification number, national provider identifier, and state 
license or certificate number; 
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• the reason for the termination; and 

• a copy of the notice sent to the provider. 

Slates would also be required to add terms to contracts with Medicaid manned care organizations (MCOs) requiring that any 
provider terminated for cause from Medicare, Medicaid, or CHIP be terminated from participation in Medicaid or CHIP 
provider networks. 

Within !4 business days of notification by the state, CMS will include each provider termination in a termination notification 
database or similar system developed pursuant to section 6401(b) (2) of the Patient Protection and Affordable Care Act (ACA; 
P.L. I ! 1-148), Two years after enactment, states will be required to repay the federal share of any payments made to a provider 
(including payments made through an MCO) who was terminated from Medicaid or CHIP more than 60 days after the date in 
which the termination information was made available in the database. 

Federal rules (42 CFR 455 Subpart B) already require states to terminate the enrollment of any provider that is terminated on or 
after January 1, 201 1 by Medicare or by Medicaid or CHIP in any other state. These rules also require states to routinely check 
a number of federal databases, including the List of Excluded Individuals and Entities mandated by the HHS OIG. However, 
states are not currently required to report information on Medicaid and CHIP provider terminations to a national database, nor 
are there standardized reasons for terminations that facilitate cross-state comparisons. CMS developed a database to make 
exclusion information available to ail state Medicaid agencies to facilitate compliance with section 6401 of the ACA. In 2014, 
the HHS OIG reviewed this voluntary system and reported that many states did not report information to the national database 
and that the data that was reported was often insufficient or inaccurate. 

This bill would facilitate state termination of providers terminated by Medicare or by Medicaid or CHIP in other states. It would 
also provide an additional incentive for states to conduct timely checks of the database by requiring the return of the federal 
share of payments made to providers more than 60 days after the date by which stetes have access to information on their 
termination by Medicare or another state. 
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States are not cunently required to ensure that all MCO contracted providers are enrolled in Medicaid or CHIP or subject to the 
screening requirements of 42 CFR 455 Subpart B. CMS has proposed a new rule that would require states to enroll all MCO 
providers that are not otherwise enrolled with the state to provide services to Medicaid beneficiaries under fee for service, 
including all applicable screening and disclosure standards. This bill would provide statutory authority for CMS to require 
Medicaid and CHIP managed care plans to terminate providers who are terminated from Medicare or other state Medicaid and 
CHIP programs. 

Medicaid and CHIP Territory Fraud Prevention Act 

This bill amends Section 1 i 08(g)(4) of the Social Security Act to exclude expenditures associated with the establishment or 
operation of a Medicaid Fraud Control Unit (MFCU), as describwl in 1903{aX6), from the explicit limits on federal financial 
participation for the teiritories. Such exclusions would be similar to existing exclusions for operation of an approved Medicaid 
Management Infonnation System and electronic health record incentive payments. 

Because Medicaid funding to the territories is capped, territories routinely use the full amount of that funding to pay for 
Medicaid services and essential administrative functions and historically have not wanted to divert funds to establish an MFCU. 
None of the five territories has established such a unit, although Puerto Rico has recently expressed interest in doing so. 

The HHS OIG has proposed encouraging the territories to establish MFCUs by eliminating the existing financial disincentive, 
and the President’s FY 20 1 5 budget proposed appropriating funding to establish and operate a MFCU while retaining the same 
amount of appropriated dollars for Medicaid services and essential administrative functions, 
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Mr. Pitts. The chair thanks the gentlelady. That concludes the 
opening statements. We will now begin questions, and I will recog- 
nize myself 5 minutes for that purpose. 

Mr. Hagg, the U.S. territories are already required by law to 
have a Medicaid fraud control unit. Is that correct? 

Mr. Hagg. I believe that is correct, yes. 

Mr. Pitt. Given that, can you explain why the territories do not 
already have such units and how H.R. 3444, the Medicaid and 
CHIP Territory Fraud Prevention Act, would encourage their cre- 
ation? 

Mr. Hagg. Yes. I think they don’t have fraud control units now 
has to do with how their Medicaid programs are structured or how 
the funding of those programs are structured. In the territories, the 
Medicaid programs are capped, unlike the states, where it is open- 
ended. To create fraud control units, the funding that it would take 
to start up the units and then to operate the units would take 
away from trying to provide for services for beneficiaries in the ter- 
ritories. I think that is a difficult decision for them, taking away 
funds that could be used to provide services. 

The bill will move the funding that would be required to run the 
fraud control units out of that capped amount. And so it should 
take that disincentive from creating a program away. 

Mr. Pitts. Thank you. 

And, Mr. Hagg, your work found that the lack of uniform termi- 
nology for the reasons for provider terminations caused challenges 
for state agencies. Can you please explain the challenges created, 
how the policy we are discussing today could help resolve those 
challenges? 

Mr. Hagg. Well, you know as far as uniform terminology, we per- 
formed two studies involving terminated providers. The first was 
looking at the action CMS had taken to create a central data sys- 
tem that would house all of the providers that had been termi- 
nated. And looking at that data set, we found some states didn’t 
submit any data at all. We found some states that submitted data, 
but the data wasn’t complete. They were missing, for example, an 
address for the provider. And then as far as uniform terminology, 
we found that some states were submitting providers that had been 
terminated for reasons other than cause, reasons other than fraud 
or integrity or abuse issues. So say for example in a state if they 
terminated a provider because of billing inactivity, some states 
would submit that information to the central database, other states 
potentially could look at that database and say, “We need to termi- 
nate that provider as well,” even though there wouldn’t be a reason 
to. So only providers terminated for cause should be submitted to 
that central data system; not other ones. 

And so uniform terminology or guidance provided by CMS about 
uniform terminology could help correct that issue. 

Mr. Pitts. Mr. Gomez, according to the GAO, some states have 
indicated that the use of annuities as a Medicaid planning tool 
have increased in recent years, despite congressional action most 
recently as part of the Deficit Reduction Act to eliminate this loop- 
hole. Has Oklahoma seen an increase in the use of annuities in re- 
cent years? And if so, why do you think this is the case? 

Mr. Gomez. Mr. Chairman, thank you. 
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Yes, we have seen an increase in the number of annuities as, 
quite frankly, families have found ways to avoid the 5-year 
lookback on income and assets. And it has allowed also a growth 
in the number of promissory notes too, which this amendment 
doesn’t deal with. But it is a growing issue where we have allowed 
the annuity to be able to shelter assets so the spouse can in the 
community — the spouse, the institutionalized spouse, will be able 
to qualify for the program when the assets are there to be able to 
help pay for the services provided. 

Mr. Pitts. Mr. Gomez, do you think it is appropriate for million- 
aires or multimillionaires to be receiving Medicaid while at the 
same time there are disabled children on the waiting lists for home 
and community-based services? 

Mr. Gomez. That is why we are here, Mr. Chairman, is because 
we have, in Oklahoma, have cut the program hundreds of millions 
of dollars over the last couple of years, and every time we cut the 
program, we recognize that there are potential families that are 
getting access to the Medicaid program who are not financially 
qualified. So to answer your question, no. 

Mr. Pitts. So if I told you that states are barred from 
disenrolling multimillionaire lottery winners from Medicaid, I 
would assume that you would find this troubling, yes? 

Mr. Gomez. Yes, I would find that troubling. 

Mr. Pitts. Furthermore, while the Federal Government is paying 
100 percent of the cost of Medicaid expansion, including the med- 
ical bills of millionaire lottery winners, there are disabled children 
and HIV patients on waiting lists for some Medicaid programs, so 
do you think it is fair to use Medicaid dollars to pay for lottery win- 
ners? 

Mr. Gomez. The purpose of Medicaid is to provide coverage for 
low-income families and other categorically related individuals who 
meet certain eligibility requirements. And it is an income-based 
program, so it is very difficult to make an argument for anybody 
above a low-income. 

Mr. Pitts. Can you explain how it is that Medicaid policy per- 
mits million or multimillion dollar lottery winners to retain Med- 
icaid coverage when they can clearly afford to purchase their own 
health insurance? 

Mr. Gomez. Well, the way the system is set up now through 
Medicaid is we look at eligibility on a month-by-month basis we are 
not able to look at it from a, so a person could receive a lottery win- 
ning within a given month and then come back and reapply the 
next month and be qualified for the program, which I don’t believe 
that was the program’s intent. 

Mr. Pitts. I see my time is expired. 

I recognize the ranking member, Mr. Green, 5 minutes for ques- 
tions. 

Mr. Green. Thank you, Mr. Chairman. 

Mr. Gomez how many recipients, how many people receive Med- 
icaid in Oklahoma on any given day? 

Mr. Gomez. Over a given course of a year, we will serve about 
1 million Oklahomans. Oklahoma only has about 3.6, 3.7 million 
Oklahomans, so more than 25 percent of our population is utilizing 
the Medicaid program in a given year. 
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Mr. Green. How many people have you identified that are either 
using the lottery exception or even the annuity in Oklahoma? Do 
you have a number? 

Mr. Gomez. Ranking Member Green, I do not have a number, 
but I am happy to provide that to the committee for the record. 

Mr. Green. Do you think it would be more than 100 out of the 
million people? 

Mr. Gomez. I would really hesitate to speculate, but I am happy 
to give you the information. 

Mr. Green. I would love to see that information because I would 
like to see — obviously we want folks who need the program to get 
it, but if we also through up some impediment, we may end up ex- 
cluding people who really do need it but again thank you. 

One of the reasons the Affordable Care Act changed from the 
previous asset test of Medicaid into the current modified adjusted 
gross income formulas is to streamline and coordinate eligibility be- 
tween Medicaid and health insurance marketplaces. 

Ms. Riley, can describe the complexity of implementing this legis- 
lation for purposes of keeping coverage streamlined and coordi- 
nated? Do you think the legislation moves us backwards in a patch- 
work system where we potentially have 50 different rules for eligi- 
bility? 

Ms. Riley. Well, I understand the concern of wanting to be sure 
that we have a quality affordable healthcare system and that we 
have investments in coverage that are appropriate. That said, there 
has been enormous undertaking in the states, through the Afford- 
able Care Act, to try to integrate the eligibility systems between 
the Federal marketplace and Medicaid. And I think giving states 
options to change some of that, could certainly make it more com- 
plex. 

Mr. Green. Would this potentially create additional cost at the 
Federal level and particular with the Federally facilitated market- 
places in 37 states? 

Ms. Riley. I think it could. Again, this would be a state option 
so it is unclear how each state would tweak its eligibility deter- 
minations, and as such when integration with the Federal market- 
place to try to streamline and make eligibility smoother and sim- 
pler, would require the Federal marketplace to have to make a 
tweak to its Federal system for each change that every state 
makes. 

Mr. Green. Is it correct, and I am reading the legislation that 
it is potentially applying to anything such as Social Security dis- 
ability back payments, workers’ compensation, in any amount at all 
and the state would prorate the amount monthly for up to 20 years 
even if you no longer have access to those funds? 

Ms. Riley. I am sorry I didn’t hear the end of the question, I am 
sorry. 

Mr. Green. Would this legislation potentially applying the Social 
Security disability back payments, workers’ compensation, or any 
amount at all that the state could pro rate that would amount to 
monthly up to 20 years even though it is not available to them over 
that 20 years? 

Ms. Riley. Yes. It is my understanding of the bill that it would 
do just that. Certainly we all appreciate the lottery issues, but as 
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written lump sums could be SSDI payments, disability payments, 
and others. 

Mr. Green. We have a lot of program integrity bills that we are 
considering today that are focused on niche areas. I want to take 
a step backward and look more globally at the landscape, the pro- 
gram integrity in Medicaid. Can you describe MACPAC’s work on 
program integrity to date? 

Ms. Riley. I can. We have taken a very serious look at program 
integrity both in our March 2012 report and our March 2013 report 
to the Congress. We have seen a real complexity in program integ- 
rity where there are multiple state and Federal agencies that have 
various aspects of program integrity, including the Department of 
Justice, numerous Health and Human Services agencies, and state 
governments, often competing often redundant. And we have sug- 
gested that there is a real need to streamline those activities, to 
look where there is redundancy, and to find out where the best 
practices exist among the states. 

Importantly, while we invest in Medicare fraud control units 
with a 75-25 match, we do not invest in other activities states need 
to undertake to prevent fraud at that same level, notably the ad- 
ministration of the program. 

Mr. Green. Thank you. 

Mr. Chairman, I have some other questions I would like to sub- 
mit to Ms. Riley on highlights, low-matching rates for activities not 
directly related to fraud control, and things like that. I appreciate 
MACPAC’s reports and hope that Congress can act on those both 
to save Federal money, but also — ^because in Texas, our match is 
about 65 percent Federal, about 35 percent state, and somewhere 
along the way we need to match that. We want the states’ partici- 
pation but we also want to make it to where it is we can get that 
fraud that we are looking at. 

Thank you, Mr. Chairman. 

Mr. Pitts. The chair thanks the gentleman. 

We will submit the followup questions to you in writing. Please 
respond. 

The chair now recognizes the vice chairman of the subcommittee, 
Mr. Guthrie, 5 minutes for questioning. 

Mr. Guthrie. Thank you, Mr. Chairman. I appreciate that very 
much. First, I have a unanimous consent request to enter into the 
record a letter from ResCare. 

Mr. Pitts. Without objection, so ordered. 

[The information appears at the conclusion of the hearing.] 

Mr. Guthrie. Thank you, Mr. Chairman. 

This is a question for Mr. Hagg. We agree it is important to en- 
sure that patients receive the services they are supposed to and 
that taxpayer resources are protected. In that vein, I introduced 
H.R. 2446, which would require states to use electronic visit 
verification for personal care services under Medicaid. So I would 
like to discuss some the work your office has done in this area of 
fraud and abuse of personal care services. 

In 2012, in your year 2012 portfolio report on personal care serv- 
ices, you outline a series of audits that were done in eight loca- 
tions, seven states and then one city, that identified over $582 mil- 
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lion in questionable costs. There was a wide error rate from zero 
percent in one state to over 40 percent in another. 

Can you walk us through some of the issues you found in those 
audits, and what were the most frequent problems you saw? 

Mr. Hagg. Yes, I would be glad to. The main issues we found 
were providers submitting claims that didn’t follow all of the Fed- 
eral and state requirements. Some examples would be just across- 
the-board qualifications of the attendants not being met, things 
like background checks, specific training, things like that. We 
found that proper supervision wasn’t provided. There is a certain 
level of supervision for the attendants, and in some cases, it wasn’t 
always met. We found instances where physician approval or au- 
thorization hadn’t been set up for the service to be provided. We 
found instances where plans of care hadn’t been approved or set 
up. Other cases where there was just a lack of documentation. 
Without the documentation, you can’t tell if it is just sloppy record 
keeping or if the service was never provided. We found a lot of in- 
stances where we had a bill for a specific beneficiary yet we knew 
from data match that beneficiary was in an institution, a hospital 
or a nursing home, at the same time. 

Those are the main type things. There are a lot of different areas 
across the board, a lot of high error rates, a lot of dollars as you 
point out. But those are I think the main buckets of the problems 
that we found. 

Mr. Guthrie. Thank you. Your report also outlined a number of 
concerns about quality of care for beneficiaries receiving personal 
care service due to some of these problems. Can you outline how 
the Medicaid beneficiary suffers because of some of these in- 
stances? 

Mr. Hagg. Well, the quality of care issues that came out of those 
reports, what we tried to do in a lot of those audits, not in every 
one but a lot of them, we tried to interview the beneficiaries receiv- 
ing services. And a lot of the responses we received back had to do 
with the attendant stealing from the beneficiary or abusing them, 
or threats of abuse. I think there were cases of abandonment where 
the attendant would be out shopping for groceries or someplace 
with the beneficiary, and they would say: My shift is up. It is time 
for me to go, and they would leave them there. Those are the type 
of quality type of issues that we mainly identified. 

Mr. Guthrie. Thank you. And the electronic visit verification 
systems provide information on the date, time, duration location of 
service as well as the type of service performed. How do you think 
the availability of such information will help minimize the prob- 
lems you identified? 

Mr. Hagg. Well, I think it would help. Of the problems that I 
have laid out, some of them I don’t think would be addressed by 
the electronic visit verification, but some would. When you have 
cases of lack of documentation, I would think EW would help clear 
that up. You are either providing the service at that location or you 
are not. 

The same thing with beneficiaries who are in institutions at the 
same time were receiving a bill at the same time. The same thing 
for where we have time sheets of an attendant that says they were 
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in a different location yet we have a bill for somebody else. I think 
EW would help or may help address those type issues. 

Mr. Guthrie. Thank you. Those are my questions, and I yield 
back my time. 

Mr. Pitts. The chair thanks the gentleman. 

Now I recognize the ranking member of the full committee, Mr. 
Pallone, 5 minutes for questions. 

Mr. Pallone. Thank you. I understand that we have a piece of 
legislation here to tighten up eligibility in the Medicaid long-term 
care space, and I think this bill has been drafted in a way that it 
is careful, unlike the other eligibility legislation under consider- 
ation today, and it is drafted to guard against unintended con- 
sequences that can be harmful for beneficiaries. 

However, I still remain concerned about tightening eligibility in 
Medicaid when overall we have no other alternative for people of 
low and moderate income to invest in long-term care planning so 
that a long-term care benefit is there for people when they need it. 
So before we start tightening up on Medicaid, we need to have a 
real conversation on long-term care in this country so that we don’t 
take away the lifeline for people without having any other options 
in place. 

The reality is that this legislation would change the historical 
consideration of a spouse’s income as separate and that is a big 
precedent to set in the absence of long-term care reform in this 
country. 

In addition, I understand that income and resource counting in 
the various eligibility pathways for long-term care in the Medicaid 
program are incredibly complex already. 

Ms. Riley, I know that MACPAC has done a fair amount of work 
in Medicaid, so can you give us an overview of the commission’s 
work on long-term care and any recommendations you have in that 
regard? 

Ms. Riley. I am very happy to. Obviously, this is an area of great 
concern for the Commission, given that Medicaid does pay, as you 
say, 61 percent of all the long-term care costs in the Nation, and 
on the converse to the point of the cost effectiveness, while long- 
term care clients represent about 6 percent of users, they use 51 
percent of Medicaid dollars. So it is an area of great concern to the 
Commission. 

To date, we have looked and have reported to you about the man- 
aged care, managed care initiatives and long-term care, at rebal- 
ancing between home and institutional care, and about the data 
needs that we really have to address to be able to address some 
of the broader issues. 

On our plate for future work is to look at the merits of standard- 
izing functional assessments affecting who gets into coverage, to 
look strongly at the quality measures in long-term care, to focus on 
housing and assisted living, and particularly to look at how the 
new Medicaid managed care regulations may impact efforts to 
manage care and long-term care. 

Mr. Pallone. And I understand used to be the Director of Aging 
in Maine. What areas of recommendations can you share for our 
consideration based on the challenges that you encountered in your 
operational experience? 
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Ms. Riley. I am aging in place. That was a very long time ago. 

Mr. Pallone. Well we are all aging in place. 

Ms. Riley. I think the tragedy is that we still have a situation 
where in this country the majority of long-term care services are 
still paid for by Medicaid — we had hoped 30 years ago that might 
not be the case — and that Medicaid funding remains a critically im- 
portant program. 

I think way back in those days we were just beginning state re- 
covery efforts, which relate very much to the work here, very im- 
portant efforts to make sure Medicaid is spent properly and effi- 
ciently and effectively. And I think what one learns running the 
programs is the devil is always in the details. It is very difficult 
to think about how to implement these kind of programs, and one 
needs to think about all the alternatives and the administrative de- 
mands and the costs of those and weigh those against what the 
benefit will be. 

Mr. Pallone. I can just say I guess many people probably al- 
ready know this, but I just hate the whole spend down provision. 
I think it is awful. I am so tired after 27 years in Congress of hav- 
ing these people call up my office who are involved in spend down 
and all the terrible implications of that. And I would really like to 
see them — and I know not to take away from the chairman or our 
Republican colleagues, I know they are not going to be in favor of 
some kind of Medicare, new Medicare benefit for long-term care, 
but I really think we need to, we really need to do that at some 
point because the way we operate where we make people spend 
down and then go on Medicaid is just, I can’t imagine, I have never 
looked, but I can’t imagine any other country in the world operates 
that way. It is just the most stupid thing to do. And availability 
of long-term care insurance is very, very limited. If anything, it 
seems like it is more limited. 

And I know that when we did the Affordable Care Act, that we 
were subject to certain spending limitations. And so we really 
couldn’t address this. We tried to do the CLASS Act and that got 
repealed with regard to community-based care. But for constitu- 
tional care, we just can’t continue to operate this way. And I just 
hope at some point, Mr. Chairman, even though there may be Re- 
publican opposition, that we can have some kind of hearing or deal 
with this larger issue of paying for long-term care in a different 
way than we do. So thank you very much. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize Dr. Burgess 5 minutes for questions. 

Mr. Burgess. Thank you, Mr. Chairman. I will try to find a 
microphone where I can actually see the panelists. It may be dif- 
ficult so I apologize if I am talking to you through someone. OK, 
Mr. Pallone brought up some points and actually used the debate 
to say the Republicans were not interested enough in long-term 
care. 

Look, I haven’t been on this committee nearly as long as Mr. 
Pallone. I will in no universe be able to spend the amount of years 
on the committee that Mr. Pallone has spent. But I do remember 
the Deficit Reduction Act of 2005. And we talked at that time about 
things we might do to get people interested in purchasing long- 
term care insurance who could afford it. And that was met with a 
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lot of resistance. Now, I buy my health insurance in the individual 
market, and as a consequence, I pay for that with after-tax dollars. 
So those are really expensive dollars to have to spend. 

And we do the exact same thing to people who want to provide 
long-term care insurance for themselves or their families. They pay 
for it with after-tax dollars, and there has been an absolute stone- 
wall providing any type of recognition that this was a benefit or 
this was an activity that we would like to encourage people to do. 

I can think of no more loving gift that a parent can give to their 
children than to carry long-term care insurance so that they, the 
parent, are not a burden to their children. Not everyone can afford 
long-term care insurance. I understand that. I pay for a policy my- 
self. I understand how the policies are sometimes difficult to find, 
and, yes, they can be expensive. We have made that harder. We 
made that harder with the Affordable Care Act when the CLASS 
Act provision was thrown in at the last minute, very little consider- 
ation, no hearings, no evidence collected. And as a consequence, 
companies that were involved in providing long-term care insur- 
ance, because the assumption was then made that, hey, the Afford- 
able Care Act is now taking care of long-term care insurance, when 
it wasn’t, and we had to abandon the provisions of the CLASS Act 
because they were so bad and a classic insurance death spiral that 
now people are, in fact, left with less than they had before. 

So I apologize. I didn’t mean to go off topic, but I felt that there 
needed to be some counterbalance to that debate. Now since I am 
off-topic already let me stay of off topic. 

Mr. Gomez, your Governor, Mary Fallin, who served with us here 
in the House of Representatives several years ago, and we miss 
her, but we do value her service to the people of Oklahoma as their 
chief executive, she signed a bill last March or April that was a re- 
quirement for prescription drug monitoring, the requirement for 
physicians to check against a database before prescribing certain 
drugs. We have had I don’t know how many hearings this year in 
the Health and Oversight Subcommittees on prescription drug 
abuse. 

And we go back and forth with the prescription drug monitoring 
issue. But you guys solved it in your State when Governor Fallin 
signed that into law — well, it will go into effect I guess in Novem- 
ber. So you haven’t quite solved it yet. But you are on the road to 
doing that. When Governor Fallin was at the National Governors 
Association meeting this summer and Secretary Burwell was ad- 
dressing that meeting, she asked Secretary Burwell about, would 
it be possible to require that same type of prescription drug moni- 
toring in Medicaid? And I guess my confusion then is why does 
being on Medicaid somehow exempt someone from prescription 
drug monitoring? Or is it that this is such a good idea, we ought 
to use it, since there is a Federal jurisdiction for Medicaid, that we 
should apply it in a Federal sense across the country? Can you 
clarify that for me? 

Mr. Gomez. Let me clarify by what is happening in Oklahoma 
is Governor Fallin and that legislation has empowered the use of 
a realtime database that is available to physicians and pharmacies 
and for us in the Medicaid program to be able to monitor prescrip- 
tion drug abuse in the program. And it requires physicians to look 
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at, when they make a prescription, to look and see if there has 
been some abusive pattern, physician shopping, or ER diversion, 
something like that, to where they have been able to see it. 

Mr. Burgess. Right. We get that. We have authorized the moni- 
toring program here in this committee. It is called NASPER. We 
are in a fight with the appropriators, so they have got their own — 
so is there anything that prevents Oklahoma from using the data- 
base for their Medicaid patients? 

Mr. Gomez. No. We actually have access to the database today. 

Mr. Burgess. So the same requirement that will be there for 
anyone else is there for Medicaid patients? 

Mr. Gomez. Yes, sir. 

Mr. Burgess. This is an important point because, I mean, the 
GDC has already pointed out where the prescription drug, the dif- 
ficulties with prescription drugs are expanding, state expenses and 
Eederal expenses for prisons, jails, what have you, recovery pro- 
grams. So it is extremely, if we want to talk about saving money 
in Medicaid, it seems to me this is one of the places where we 
should focus. 

Mr. Hagg and Ms. Riley, let me just ask a brief question. The 
problem with third-party liability, a state that is paying a Medicaid 
bill for someone who actually has coverage from another insurance 
company, and there is a GAO report from — now it is over 10 years 
ago. It has been very frustrating to me that this cannot be, this is 
a problem that cannot be fixed, but is the issue of somebody who 
has got coverage with a regular indemnity insurance plan and yet 
the state is picking up the tab because that person is also covered 
by Medicaid. In other words, Medicaid should be the provider of 
last resort, not first resort. Can either of you address that? 

Mr. Hagg. I would be glad to try. Over the years, we have done 
a little bit of work involving third-party liability. Clearly, there is 
probably more work that needs to be done. I know states go to 
great efforts through contractors and through their own staff to try 
to identify people on Medicaid who do have other insurance with 
data matches and other actions to try to recoup that money that 
they would have spent for those beneficiaries or to try to prevent 
it from going out the door to begin with. I think states do a pretty 
good job with that. But just like anything, there is more work that 
needs to be done. 

Mr. Burgess. Not according to the GAO report, but I may talk 
to you more about that further because it is not an insignificant 
amount of money we are talking about. It can be as much as 25 
percent in some States. 

Thank you, Mr. Chairman. I will yield back. 

Mr. Pitts. The chair thanks the gentleman and now recognizes 
the gentlelady from California, Ms. Capps, for 5 minutes of ques- 
tions. 

Mrs. Capps. Thank you. Chairman Pitts and also Ranking Mem- 
ber Green, for holding this hearing. And we have another topic that 
I think we need to address, I hope we can, in terms of long-term 
healthcare needs. But our Nation’s Medicaid Program is a critical 
safety net for all Americans who know that if they fall on hard 
times, they will not need to sacrifice their access to health care. 
The Affordable Care Act took great strides in streamlining eligi- 
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bility to the program, ensuring that it would be there for those who 
need it. And many of these bills would help — that we are address- 
ing today — would help strengthen this program further. And they 
should be supported. But I want to focus on one which I have heard 
here today, H.R. 2339. And I believe that is not one of these that 
should be supported. I am curious about the situation of a young 
child whose parent may receive a lump-sum payment. So to be 
clear, and I think this is a common misperception, the parent re- 
ceives the lump sum. But it is actually the child who is the Med- 
icaid enrollee. And that is what the misconceptions are about. The 
Medicaid Program in this case is for the child. As we all know, the 
majority of Medicaid enrollees are children. And this is followed 
closely by low-income elderly and by disabled individuals, with a 
very small proportion of parents and low-income adults rounding 
out the program. 

Ms. Riley, if a child’s parent received a lump sum for any 
amount, $50,000 or whatever, and then, of course, that would be 
taxed I am sure, but the child is actually the Medicaid enrollee. 
Would the bill, as drafted, potentially count against the child’s eli- 
gibility not just 1 month, but from then on? I will let you answer 
that question or address it. 

Ms. Riley. As I understand the bill, it would, indeed, have that 
potential. And our staff could certainly do some more technical 
analysis on that. 

Mrs. Capps. How long could that amount potentially count 
against the child’s Medicaid eligibility? 

Ms. Riley. As I understand the bill, if it was over $50,000, it 
could count for 20 years. 

Mrs. Capps. So that that lump-sum amount, no matter what the 
parent or adult spent it on, would make sure this child was not eli- 
gible for a very long time. 

Ms. Riley. That would be how I would read the bill, yes. 

Mrs. Capps. So you are saying it is possible this bill could be in- 
terpreted in a way that would cause a child to lose Medicaid eligi- 
bility for the rest of their childhood, even if the family’s financial 
status were to change in the next 5, 10, or 20 years or even in the 
next month because that lump sum is a precarious amount in some 
respects. 

Ms. Riley. Right. And it gets stretched over months, yes. 

Mrs. Capps. Right. I think this actually has, as it is being inter- 
preted differently by many, I find it very concerning in the under- 
lying challenges because it is, the truth is that H.R. 2339 could 
have many unintended consequences, consequences that could keep 
poor kids from care really for their lifetime and leave many others 
in limbo because the eligibility isn’t an overnight thing. So please 
comment, I have some other time and this is the topic I wanted to 
address, if you would like to make further statement about it. 

Ms. Riley. I think that is a possibility. I think the definition is 
broad. And I think it would also depend on how each state would 
interpret it. So it would also be a variation in the program across 
states. 

Mrs. Capps. I see. So this is something that I can’t support. And 
I hope my colleagues will reconsider their, if they are supporting 
it, because I think on the surface it may seem very attractive, but 
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underneath there’s some unintended consequences that I think 
could he very harmful. And it goes back to the basic thought that 
it is the parents who receive the benefit when it actually is Med- 
icaid in most cases in this case are designed to benefit poor chil- 
dren and those with disabilities. Thank you. 

I yield back the balance of my time. 

Mr. Pitts. The chair thanks the gentlelady and now recognizes 
Dr. Murphy for 5 minutes for questions. 

Mr. Murphy. Thank you, Mr. Chairman. 

Thank you, panel, for being here. 

As we are talking about the integrity here, one of the things we 
had a hearing on in our Oversight and Investigations sub- 
committee, which I chair, was the idea that Medicaid has $17.5 bil- 
lion in improper payments and maintains a high threshold of toler- 
ance on that. I want to talk about one area where it is not just 
going after those who are being fraudulent but a policy within 
Medicaid — and Mr. Hagg particularly, get your comments on this — 
in HHS’ OIG report from March of this year, it was entitled “Sec- 
ond Generation Antipsychotic Drug Use Among Medicaid-Enrolled 
Children: Quality-of-Care Concerns.” I don’t know if you are famil- 
iar with this report. 

Mr. Hagg. Not overly, no. 

Mr. Murphy. OK. Then I will give you some information on it. 

Mr. Hagg. Great. 

Mr. Murphy. They describe in there that 8 percent of second 
generation antipsychotics, otherwise known as SGAs, were pre- 
scribed for the limited number of medically accepted pediatric con- 
ditions, only 8 percent. That means 92 percent of claims that were 
not prescribed for medically accepted pediatric indications were off 
label, off label. There is a quality of care concern that was identi- 
fied in this report and medical records where 67 percent of claims 
for SGAs prescribed for children. And there was two or more prob- 
lems for 49 percent. I will read you one of the case studies. 

A 4-year-old child diagnosed with ADHD and a mood disorder in 
which — this was reviewed by a child and adolescent psychiatrist. 
They said there was no evidence in the child’s medical history of 
any monitoring while the child was taking the sampled SGA. The 
reviewer stated that individual, family, and behavioral therapy 
should have been attempted before initiating treatment with drugs. 
However, there was no evidence in the child’s medical record indi- 
cating that such therapies were attempted. They also went on to 
say that the child was prescribed four psychotropic drugs during 
the review period of which two were antipsychotics. The reviewer 
noted there was no appropriate doses prescribed of antipsychotics 
for this child’s condition. And the reviewer stated that the treat- 
ment with the SGA was not appropriate for a 4-year-old. 

Now, it made a series of recommendations. First, to work with 
state Medicaid Programs to perform utilization review of SGAs pre- 
scribed to children. Second, CMS should work with State Medicaid 
Programs to conduct periodic reviews of medical records associated 
with claims for SGAs prescribed to children. And, third, CMS 
should work with states to consider other methods of enhanced 
oversight of SGAs prescribed to children, such as implementing 
peer-reviewed programs. Apparently, CMS concurred with all these 
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recommendations. Are you familiar with any of this? Do you know 
if any progress was made on any of these recommendations? 

Mr. Hagg. Unfortunately, I am not familiar with that work. I 
would he glad to take questions back to my colleagues at the OIG 
and get back to you with answers. 

Mr. Murphy. Would you, please? Thank you. 

Either of you familiar with this as state issues? 

Ms. Riley. It is very serious issue. And I know, I believe that is 
the report. Congressman, that spoke specifically to foster children 
and their disproportionate use of these. 

Mr. Murphy. Yes, in 2011, talked about foster children. This 
looked at a wider range of kids. But, yes, you are right about that 
too. 

Ms. Riley. I know that MACPAC has taken that under very seri- 
ous attention and is looking at, particularly around the focus on 
foster children, and we reported on that in our June 2015 report 
to Congress. 

Mr. Murphy. So here is something I am thinking for the states 
and also with regard to your office too, sir, we are all very con- 
cerned about people who are involved with waste, fraud, and abuse. 
But there is a Medicaid policy that says you can’t see two doctors 
in the same day, same day doctor rule. So the pediatrician identi- 
fies, a mother brings a 17-year-old to the doctor and says, “I am 
very concerned, my son is talking to himself; he is hearing voices; 
he is doing poorly in school; he has lost his friends; he is isolated,” 
and that pediatrician rightfully says, “We need to have you see a 
psychiatrist immediately. This is a very serious concern. Oh, you 
are on Medicaid? I am sorry, you have to go home.” This is the 
rule. 

And so what happens is, I wonder if this is perhaps one of the 
reasons why over 72 percent of antipsychotic drugs are prescribed 
by nonpsychiatrists. You can imagine the outrage if I said 72 per- 
cent of heart surgeries were performed by people who weren’t sur- 
geons. So what I see here is while people may be operating within 
the rules of Medicaid, it may be actually inviting these kind of im- 
proper cases. So when we look at what has happened in the past 
where this committee has rightly been concerned, 50 deceased pro- 
viders and 50 providers who have been excluded from Medicaid and 
people on suspended or revoked licenses can all bill Medicaid, my 
concern is we have rules within Medicaid that say just because you 
have an M.D. or D.O. After your name, you can still prescribe. But 
we end up with what I think is a pretty amazing report from the 
Office of Inspector General saying something is wrong here. And I 
hope that this is something that States comment on and your office 
comments on too and recognizes that part of the problem we have 
here is to fix this. 

This committee, everybody in this committee knows we have to 
fix things in mental health. People have got some tremendous ideas 
how we are going to do this. But I hope this is one of those areas 
that Medicaid can also review to fix this harm that is happening 
to our children. 

Thank you. I yield back. 

Mr. Pitts. The chair thanks the gentleman. 
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Now recognizes the gentlelady from Florida, Ms. Castor, 5 min- 
utes for questions. 

Ms. Castor. Thank you, Mr. Chairman. 

And good morning. Like many of the other members, I am very 
concerned with the unintended consequences of H.R. 2339. Med- 
icaid eligibility was recently updated. And it was tied to the modi- 
fied adjusted gross income measure to streamline eligibility and 
prevent gaps in coverage. Now, H.R. 2339 proposes a surgical 
change in the law to prevent lottery winners from maintaining 
Medicaid eligibility. But as currently drafted, children and other 
individuals may be affected by the change. In MACPAC, a rel- 
atively quick review of this legislation, can the Commission foresee 
problems with implementation and unintended consequences? 

Ms. Riley. We don’t take positions on particular pieces of legisla- 
tion. The staff has looked at this. And I think the concerns are 
around the definition of lump sum and the discussions we have 
earlier that, in fact, it could catch payments for disability, for an 
accident, for somebody who has been paid a disability payment. We 
know that there is a 2-year wait for people for SSDI. And then 
there is often a lump-sum payment for the person who may, in fact, 
have medical bills to pay. So I think the issue here would be the 
issue of how broad the definition is. 

Ms. Castor. Right. So we have some work to do here. Many of 
the bills on the agenda today target provider fraud and individual 
eli^bility. But I would like to ask you all as experts whose respon- 
sibility is it to enforce Medicaid and the Social Security Act stat- 
utes when a state does not follow the law? Mr. Hagg? 

Mr. Hagg. Well, CMS is responsible for the broad Federal over- 
sight of the program. 

Ms. Castor. I know this probably has never happened in Okla- 
homa. But, generally speaking, what is your answer? 

Mr. Gomez. Well, CMS has the oversight. And it is one of those 
things where we have auditors in our office every day looking at 
every aspect of the program, both Federal and state level. 

Ms. Castor. OK. 

Ms. Riley. CMS. 

Ms. Castor. And can you give me an example where a state was 
in violation of the law under Social Security Act, Medicaid statutes, 
and they took action and addressed the situation? 

Mr. Hagg. Yes. A lot of the examples that we see in that area 
have to do with state financing arrangements, mechanisms the 
states use to help fund the state’s share of Medicaid payments. At 
times, we see states pushing the limits or working in gray areas 
to try to obtain Federal Medicaid funds in some cases when they 
shouldn’t be, when it is inappropriate. And those are examples 
when CMS would need to jump in and take action. 

Ms. Castor. Ms. Riley, what about when a state limits access to 
care and, for example, children are being denied access to pediatri- 
cians or specialists? Have you seen an example where CMS came 
in and did some kind of enforcement action or exercised their over- 
sight? 

Ms. Riley. Let me get back to you and ask the staff to make sure 
that we do a comprehensive review. But there certainly is CMS 
oversight. 
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Ms. Castor. Mr. Gomez, do you know of an example there? 

Mr. Gomez. Speaking for Oklahoma, in my 15 years in the Med- 
icaid Program, we have never found, been found to have violations. 

Ms. Castor. Here is what I am getting at, and if you all can look 
at this situation, at the end of December, a Federal court judge 
said to the State of Florida that your restrictive networks for spe- 
cialists and pediatricians, they are so restrictive that you have, in 
effect, denied access to care for kids to medical services. They 
weighed in on reimbursement rates that are so low that they can’t 
get doctors to participate. 

During the 8 months, in the interim, the State of Florida, rather 
than stepping up and saying, “OK, we are going to rectify the situ- 
ation,” has said, “Talk to the hand, no. In fact, we are going to con- 
tinue to limit these networks.” And all of the children’s medical di- 
rectors across the state now are in protest because children now 
are being screened out. They don’t have access to specialists. And 
it would seem that, especially after the Armstrong case by the U.S. 
Supreme Court, that it really is up to CMS to enforce and step in. 
I don’t know what else these kids can do if they have to rely on 
Federal regulators. 

Ms. Riley. And that is the charge of the Medicaid and CHIP 
Payment and Access Commission. It is the broad set of activities 
in which we are engaged. And I am not familiar with this par- 
ticular case. But I am certain — we have a Commission meeting 
coming up, and I can assure you it will be one of the topics we talk 
about. 

Ms. Castor. Kids across Florida would be grateful if the Com- 
mission would take a look. Thank you. 

Mr. Pitts. The chair thanks the gentlelady and now recognizes 
the gentleman from New Jersey, Mr. Lance, 5 minutes for ques- 
tions. 

Mr. Lance. Thank you very much. And good morning to you all. 
My last name is Lance. I am sitting here because I would like to 
interact with the distinguished panel. I don’t know a lot about this 
issue, but I am certainly interested in it. And I come from a small 
family law practice where, on occasion, middle-aged children come 
into the law practice — my late father and my twin brother who 
practices law now — wishing to impoverish their parents. And we 
throw them out of the office. And this is an issue that concerns me 
greatly. 

Now, am I right, did I hear you say, Ms. Riley, that 60 percent 
of all nursing home costs are through the Medicaid Program? 

Ms. Riley. Long-term services and support. 

Mr. Lance. And am I right that 37 percent of all child births in 
this country are through Medicaid? 

Mr. Gomez. In Oklahoma, it is about 60 percent. 

Mr. Lance. Sixty percent of child births. Now, Medicaid, as I un- 
derstand it, is a shared program? 

Mr. Gomez. Yes, sir. 

Mr. Lance. Costs borne by the Federal Government and costs 
borne by the State Government? 

Mr. Gomez. Yes, sir. 

Mr. Lance. But it is not equal across this country. And it de- 
pends on the state — is that accurate? — as to percentages? 
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Mr. Gomez. Yes, sir. 

Mr. Lance. And in Oklahoma, what is the percentage? 

Mr. Gomez. This October, it will be 60.99 percent. 

Mr. Lance. Roughly 61 percent is paid by 

Mr. Gomez. The Federal Government. 

Mr. Lance [continuing]. The Federal Government. That certainly 
is not true in all of the states? 

Mr. Gomez. No, sir. 

Mr. Lance. I live in New Jersey. And we pay more than most 
states. Is that accurate? 

Mr. Gomez. I believe so. 

Mr. Lance. And there are states that pay as much as 50 percent. 
And New Jersey is one of them. So this is not a program that is 
equal across the United States. 

Now specifically regarding the impoverishment of parents or of 
a spouse, you are telling me, Mr. Gomez, that the 10th Circuit has 
ruled that there can be no clawback for annuities? Is that what are 
your telling me? 

Mr. Gomez. Yes, sir. 

Mr. Lance. Could you explain that in a little greater detail to 
me? Because this certainly interests me greatly. 

Mr. Gomez. Let me find the note on that particular section. 

Mr. Lance. Take your time. Here in Washington, everybody is in 
too much of a rush. 

Mr. Gomez. The rationale of the court’s decision in Morris and 
similar cases has been extended in other courts in at least on the 
10th Circuit decision to other financial vehicles that similarly 
thwart Medicaid’s intended purpose. In particular, we have seen an 
increase in the use of non-assignable, nontransferable promissory 
notes. But that is not the issue, but the issue of annuities, to shel- 
ter assets, which the courts have 

Mr. Lance. And this means that a couple go to an insurance 
company and give that insurance company $100,000 or $200,000 or 
$5000,000, purchasing an annuity. And then when one of the cou- 
ple go into a nursing home, there is the claim that that half of the 
marital unit is impoverished and the other spouse can receive 100 
percent of the annuity. Is that what is occurring? 

Mr. Gomez. Yes, sir. 

Mr. Lance. And the 10th Circuit said that was legal? 

Mr. Gomez. What they are saying is that, the court’s ruling es- 
sentially permits a married couple to shelter potentially an unlim- 
ited amount of assets through a non-assignable, nontransferable 
annuity in order for the spouse of medical need to qualify for Med- 
icaid. 

Mr. Lance. And is that based upon the fact that we have not 
contemplated that here and the Mullin legislation would rectify 
that? 

Mr. Gomez. Let me go back and say Medicaid statutes allow for 
a spouse of a Medicaid applicant for long-term care services to keep 
a certain amount of his or her resources. 

Mr. Lance. I understand that. 

Mr. Gomez. So the amount of the spouse of the applicant is re- 
ferred to as community spouse and the institutionalized spouse. 
The amount the community spouse is allowed to retain is called the 
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community spouse resource allowance, CSRA. So, in general, Med- 
icaid will divide that couple’s total resources in half to determine 
the CSRA. What the 10th Circuit said is that money can be di- 
verted in that where the spend down can be achieved and still pro- 
tect — 

Mr. Lance. Thank you. I am sure this is not a large problem in 
the number of persons who utilize this loophole. But I certainly 
think that it should be closed and closed pronto. And I commend 
Congressman Mullin in his efforts. And I think the purpose of the 
law is not to permit this type of diversion. And I certainly think 
that it borders on fraud and, in my opinion, is immoral. 

Thank you, Mr. Chairman. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the gentlelady from Illinois, Ms. Schakowsky, for 
5 minutes of questions. 

Ms. Schakowsky. Thank you, Mr. Chairman. We have talked 
about that personal care services may be an area that is vulnerable 
to fraud. And we must make sure that beneficiaries are receiving 
the services that they need at the right time in the right way. How- 
ever, I have concerns about a penalty on the State’s FMAP in an 
environment with Medicaid, where Medicaid Programs really are 
struggling right now administratively. 

So, Ms. Riley, I know that MACPAC has not extensively studied 
this issue. But the Commission has looked at Medicaid administra- 
tive infrastructure. Could you tell us, what are some of the chal- 
lenges that are being faced in this space? 

Ms. Riley. In the verification space? The states have an array 
of activities which they pursue. And I think the notion of electronic 
validation raises questions about the cost of that. It is, again, the 
cost-benefit tradeoff. I think there are 9 or 10 states that currently 
have those systems. They have said that they are succeeding in 
getting savings from those activities. But I don’t, we are not aware 
of any evaluations that have been underway or completed that 
would tell us really what the cost-benefit analysis of that 
verification activity is. 

Ms. Schakowsky. That is what I am concerned about. Because 
if the state doesn’t implement the electronic verification system, 
under this legislation that is being considered, they face a cut in 
their Medicaid reimbursement. But there aren’t any start-up funds 
or implementation funds before the penalty begins to go into effect. 
So is it possible that when States spend Medicaid dollars to build 
these systems, they are going to need to decrease the spending that 
they have on services? Basically, what is the tradeoff? 

Ms. Riley. Well, it is obviously a laudable goal to make sure we 
root out any fraud and abuse in this very important area. It is a 
$16 billion spend. The elderly and people with disabilities depend 
on these services. That said, I think it is a good example of one of 
the issues that MACPAC has raised in one of its reports. We pay 
fraud and abuse and fraud control units with a 75/25 match. But 
we pay for the activities like EW with a 50/50 match. So there are 
not startup funds, and there is sort of a disincentive to do the 
frontend activity with a lower match rate, but a higher match rate 
to go get them when there is a mistake or fraud has occurred. So 
I think it raises an important question that MACPAC has raised 
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in the past about whether we ought to invest differently in state 
administrative functions that could better prevent fraud and abuse. 

Ms. SCHAKOWSKY. So is this decision-making underway right 
now at MACPAC? 

Ms. Riley. It was a recommendation from MACPAC in I believe 
our March 2012 report and a discussion that we have had numer- 
ous times with the states. It is really frustrating that one wants 
to do more to prevent fraud and abuse. And that enhanced match 
could address. Of course, that is a cost to the Federal Government, 
so it is easy to talk about and difficult to do. But I think it is, 
again, a balancing act of how much to invest after the fact to go 
and recoup from fraud and abuse practices versus before the fact 
to try to prevent them. And EW is a good example of such an ini- 
tiative. 

Ms. ScHAKOWSKY. So how Can we get at a real cost-benefit anal- 
ysis then? 

Ms. Riley. I think it would be useful, there are the 10 states like 
Oklahoma that are now engaged in EVV. And I think it would be 
a fairly quick kind of study. And I will certainly speak with our 
staff about whether we can take a look at that. 

Ms. ScHAKOWSKY. OK. I do want to go back to this issue that 
was raised by Representative Castor about the issue of the treat- 
ment of lottery winnings and other lump-sum income. You spoke 
to it a bit. I mean, it is one thing to talk about a lottery winner 
and, you know, millions of dollars or whatever. But it really does 
lump, if you will, together these other things — and you actually 
raise the issue of disability. I am really worried about that, that, 
as you pointed out, that disabled individuals frequently have to 
wait a year or more, you mentioned 2 years, for their application 
to be processed for disability. And that is after the mandatory 2- 
year waiting year. And, generally, they are paying for other living 
expenses and medical bills during that time. So if they are eventu- 
ally determined to be eligible for SSDI and then get a lump-sum 
payment to cover that waiting period but that then deprives them 
of the Medicaid benefit, then how are they to pay back all the ex- 
penses that they had while they were waiting? 

Ms. Riley. I think that is a question in the drafting of the bill 
about how broadly one defines “lump sum.” 

Ms. ScHAKOWSKY. I just think that putting those two things to- 
gether, that there ought to be — I totally get somebody strikes it 
lucky and gets the lottery. But I am over my time. Thank you. 

Mr. Pitts. The chair thanks the gentlelady. 

I now recognize the gentleman from Florida, Mr. Bilirakis, 5 
minutes for questions. 

Mr. Bilirakis. Thank you, Mr. Chairman. I appreciate it. 

Commissioner Riley, our U.S. territories have Medicaid pro- 
grams. But unlike the states, they have different rules that govern 
their Medicaid Program, such as eligibility or payment rules. Can 
you briefly talk about how their program may differ from the main- 
land if you think CMS should provide this type of information on 
its central Web site like they do for the states? 

Ms. Riley. Again, Congressman, we haven’t taken a position on 
this. But the MACPAC has long been a supporter of good, con- 
sistent data from all the states and territories. I think this bill in- 
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eludes the same sorts of information states now must report. So it 
is very much related and would he consistent with what states now 
have to report. 

Mr. Bilirakis. Thank you. Thank you. 

According to Puerto Rico’s Resident Commissioner, the Ways and 
Means Green Book used to have a chapter on social welfare pro- 
grams from the territories, such as Medicaid. However, that chap- 
ter has been removed because a nonpartisan Congressional Re- 
search Service, CRS, could not find enough publicly available infor- 
mation to keep it accurate and up to date. 

Commissioner Riley, MACPAC is the nonpartisan legislative 
branch agency that provides Congress with policy and data anal- 
ysis for Medicaid and CHIP. If Congress needs information to make 
policy decisions, for example, if the ACA Medicaid funding for 
Puerto Rico will be entirely spent before 2019, what does MACPAC 
have to do to find information on the territories to carry out your 
advisory role? 

Ms. Riley. That is a very good question. We have a wonderful 
staff who provide detailed information to us. And we can certainly 
take a look at how much we report on the territories. 

Mr. Bilirakis. Thank you. Please get back to me on that as well. 

Ms. Riley. We will. 

Mr. Bilirakis. Mr. Hagg, do the territories have the same Med- 
icaid data reporting requirements as the 50 states and the District 
of Columbia? If so, can you think of a reason why CMS would not 
include the same information about the territories as they do for 
the 50 states and D.C.? 

Mr. Hagg. I believe they do have the same reporting require- 
ments. And no, I can’t think of a reason why it couldn’t be shared. 

Mr. Bilirakis. OK. Good. Mr. Hagg, again, I know that you don’t 
take positions on pieces of legislation. I understand that. But, in 
general, does GIG typically favor greater transparency? 

Mr. Hagg. Yes. 

Mr. Bilirakis. In general. 

Mr. Hagg. Yes. In general, more transparency is better than less. 

Mr. Bilirakis. Very good. Thank you. 

I yield the rest of my time to Representative Guthrie. 

Mr. Guthrie. Thank you. Thank you for yielding. I want to clar- 
ify a question just before, one of the questions was about the cost 
of EVV Programs and on the states, and my legislation mandates 
providers use EW. It does not mandate that states purchase or 
spend anything to create its own program or moving forward. The 
disparity between EW and fraud system is not a disincentive at 
all. And states should still have an incentive. And there are al- 
ready people out there that are doing EW and the states aren’t 
building a program, aren’t setting up a program. It is not separate 
and distinct. There are people currently doing this, so it wouldn’t 
cost the states money. I just want to clarify that point. Thank you. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the gentleman Mr. Butterfield 5 minutes for 
questions. 

Mr. Butterfield. Thank you very much, Mr. Chairman. Thank 
you for holding this important hearing today. 
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Thank you to the witnesses for your attendance. Mr. Chairman, 
several weeks ago, we all celebrated the 50th anniversary of Med- 
icaid. It was a great day. The benefits of Medicaid cannot be over- 
stated. More than 72 million Americans rely on this program. Sev- 
enty-five percent of children who live in poverty in this country de- 
pend on Medicaid. Greater than 10 million school-aged children 
who live in poverty depend on Medicaid. 

I represent, Mr. Chairman, one of the poorest congressional dis- 
tricts in the country. More than one out of every four people in 
North Carolina’s first congressional district lives in poverty. One 
out of three of our children live in poverty. Medicaid is absolutely 
critical to my constituents. It is especially important to children in 
eastern North Carolina. As I child, I graduated from high school 
in 1965, the year of the enactment of Medicaid. And I recall, as a 
child, as a high school student, none of my classmates ever, ever, 
ever received any type of medical treatment or dental treatment 
because they couldn’t afford it because 90 percent of our school stu- 
dents lived in poverty. 

Democrats on this committee have done our part to strengthen 
Medicaid. I want all Americans to understand and appreciate the 
importance of Medicaid. The Affordable Care Act, which was draft- 
ed by this committee, it actually strengthened Medicaid. I remem- 
ber the debate so well. It strengthened Medicaid’s integrity by re- 
quiring regular risk-based grading of providers and suppliers. The 
ACA increased termination authority to ensure that malicious ac- 
tors cannot participate in the program. And so it is abundantly 
clear that the ACA improved the integrity of the Medicaid Program 
across the board. 

So I am interested in hearing more today about how to ensure 
that the ACA termination requirements are upheld. We want to 
uphold those in each and every state. I am also interested in pro- 
tection Medicaid beneficiaries from potentially harmful changes to 
eligibility. 

Mr. Hagg, Director Hagg, thank you. The integrity of the Med- 
icaid Program is critical to ensure that beneficiaries are not taken 
advantage of. It is important that the Federal Government and our 
States work together to ensure Medicaid beneficiaries have access 
to care, reliable care. Can you describe, sir, whether the ACA 
strengthened the law to prevent providers terminated for cause 
from operating in other states? 

Mr. Hagg. It did, yes. There is a requirement that if a provider 
is terminated in one state or Medicare, they are required to be ter- 
minated in other states as well. So, yes, it is a very good upfront 
program integrity control to ensure that bad actors aren’t able to 
access state Medicaid programs. 

Mr. Butterfield. Has the ACA had a positive impact as of this 
date in reducing the number of terminated providers from oper- 
ating in other states? 

Mr. Hagg. Yes, it has. It is a start for sure. It was CMS’ respon- 
sibility to try to set up a central data system that would house all 
the terminated providers so that other states could access. Based 
on our work, we found various limitations with that database. We 
found that, based on some testing we performed, there are some 
providers still that are terminated in one state that are still oper- 
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ating in other states. And we have made recommendations on how 
to improve that so those things don’t happen any longer. 

Mr. Butterfield. If you know, will the draft legislation that I 
am working on in conjunction with Mr. Bucshon address the rec- 
ommendations made hy OIG to further eliminate the participation 
of terminated providers? 

Mr. Hagg. Most of the problems we found would he addressed. 
The one difference I would point out is we have recommended that 
providers who operate in managed care environments he required 
to enroll as providers. I believe the legislation talks about having 
the providers register with the state and then a process of having 
the state notify the managed care network if that provider should 
be terminated. That is a good start. We believe having them enroll 
rather than register would create that direct legal authority be- 
tween the state agency and the provider. 

Mr. Butterfield. All right. 

Finally, Commissioner Riley, you mentioned in your testimony 
that Federal rules are already in place to prevent providers termi- 
nated in one state from operating in others. Are those Federal 
rules as a result of the ACA law that we have been talking about? 

Ms. Riley. I believe that is correct. 

Mr. Butterfield. Would you agree that the ACA has strength- 
ened the Medicaid Program’s integrity? 

Ms. Riley. Yes. And I think CMS has restructured and strength- 
ened its work with the states as well. 

Mr. Butterfield. Thank you. Thank all three of you. 

I yield back. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the gentleman from Indiana, Dr. Bucshon, for 5 
minutes of questions. 

Mr. Bucshon. Thank you, Mr. Chairman. 

Along that same line, Mr. Hagg, we were talking about, Mr. 
Butterfield was talking about, does CMS require reporting into 
their system? Because from the information I have, at this point, 
over a year and a half after your recommendation, 4 V 2 years after 
the ACA requirement, CMS does not require such reporting of ter- 
minated providers. Is that true or not true? 

Mr. Hagg. That is my understanding as well. We have made the 
recommendation that it be required. I think CMS said they concur 
with our recommendations. But then they pointed to information 
provided to states that talks about being encouraged. It doesn’t talk 
about being required. 

Mr. Bucshon. You probably know in government agencies, if you 
encourage something, it never happens; you have to require it most 
likely. And other than that, have they given an explanation of why 
they haven’t required it? 

Mr. Hagg. Beyond that, no. 

Mr. Bucshon. OK. Can you also talk about the challenges that 
states may have faced in complying with the Medicaid require- 
ments to terminate a provider’s participation in their Medicaid pro- 
gram if that provider is terminated for cause from a Medicaid Pro- 
gram from another state? 
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Mr. Hagg. Sure. The challenges are that there needs to he a cen- 
tral data set that states can look to to determine whether a pro- 
vider has heen terminated in another state. 

Mr. Bucshon. So really CMS needs to have a required reporting 
to a database? 

Mr. Hagg. We believe so, yes. 

Mr. Bucshon. OK. And in your opinion, does the draft bill ad- 
dress this challenge, some of the states’ challenges do you think? 

Mr. Hagg. My understanding, the draft bill makes it a require- 
ment, yes. Again, the one thing I would point out is that we do rec- 
ommend that managed care providers enroll rather than register. 

Mr. Bucshon. Understood. And we are also talking about for 
cause. So can you give maybe some examples of why a provider 
would be terminated for cause from the Medicaid Program? 

Mr. Hagg. Yes, for cause would be they have committed fraud 
or patient abuse. Or some other type of billing privilege that they 
have abused. Rather than just being an inactive biller, that 
wouldn’t be for cause. 

Mr. Bucshon. Is there quality determinations in there too? 

Mr. Hagg. Absolutely, yes. If there is some type of patient abuse 
or a quality care issue, absolutely. 

Mr. Bucshon. And that would be reported to the state or to CMS 
if they had those issues? 

Mr. Hagg. If the state is aware of that, that type of abuse, then, 
yes. If they terminate that provider for cause, they should report 
that provider to CMS. 

Mr. Bucshon. Mr. Gomez, could you talk maybe about the proc- 
ess of terminating providers from your state Medicaid Program and 
how that process works in your state? 

Mr. Gomez. We have a 30-day with cause termination and a 60- 
day without cause termination. 

Mr. Bucshon. So I am talking about the process of, how do you 
determine that it is for cause? Who does that in your state, for ex- 
ample? I am just trying to get 

Mr. Gomez. We have a Medicaid Fraud Control Unit, as each 
state does, and we rely heavily on them in the determination of 
fraud. And then we actually have through our contracting system 
the ability to go — if we have a new provider coming into the state — 
the ability to go look on the database and see if that provider has 
been terminated in other state. 

Mr. Bucshon. So, for example, I was a physician before. So there 
are physicians that get their privileges terminated at their hospital 
for a variety of reasons, right. Does that type of information get to 
the state? 

Mr. Gomez. It does. We have an agreement with the licensure 
boards in order to be able to share that information. If there is a 
licensure issue, we will be able to take appropriate action within 
our contract. 

Mr. Bucshon. Thank you, Mr. Chairman. 

I yield back. 

Mr. Pitts. The chair thanks the gentleman. 

I now recognize the gentleman from Maryland, Mr. Sarbanes, 5 
minutes for questions. 

Mr. Sarbanes. Thank you, Mr. Chairman. 
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Ms. Riley, I apologize if the topic has been touched upon already 
or this question in particular. But I am interested in this, the bill 
that relates to someone converting assets to income through pur- 
chase of an annuity and the proposed change for how that might 
be handled. I gather that right now there is some protections that 
make the state the ultimate beneficiary of annuity proceeds in the 
case where that spouse dies. So there is a way for the state to ben- 
efit. 

But now there is a proposal to I guess divide in half the proceeds 
during the period in which both spouses are alive, one being in the 
institution and the other being still at home. And I just wondered 
if you could speak to what you think, first, the incidence of, like, 
how frequently do you have a sense the situation is even arising 
where somebody is doing that annuity purchase under cir- 
cumstances where there is a spouse that is institutionalized, and 
then within that universe, how often it is the case that the 
amounts we are talking about would be such that you could argue 
that they were trying to kind of waste or hide or redirect assets 
that would otherwise create a profile that would disqualify the 
spouse from institutional care? 

And I would imagine, as well, that if somebody for the right rea- 
sons was converting assets to an income stream, that if you re- 
quired that 50 percent of that be allocated to the institutionalized 
spouse, you might create a situation where the spouse that remains 
at home would actually qualify faster for institutional care based 
on their profile because there is a reduced amount of income avail- 
able to them. So in terms of the income profile, you might actually 
be adding someone onto the state’s burden who otherwise because 
of a smartly purchased annuity would be able to cover their ex- 
penses through that if they ultimately ended up in an institutional- 
ized setting. So maybe you could comment on some of those issues. 

Ms. Riley. The law currently protects the spouse at home to a 
max of $119,000. I don’t believe there is any data that I am aware 
of, we can certainly have the staff look at this, that talks about the 
number of people who would be eligible for this kind of annuity. I 
suspect it is small. And you are correct, there remain the estate re- 
covery provisions for long-term care, so that the state is compelled 
by Federal law to go after the remaining estate after the death of 
the spouse. 

Mr. Sarbanes. All right. Thank you. 

I have no other questions. 

Mr. Pitts. The chair thanks the gentleman and now recognizes 
the gentleman from New York, Mr. Collins, 5 minutes for ques- 
tions. 

Mr. Collins. Thank you, Mr. Chairman. 

I want to thank all the witnesses as well. We are delving into 
something. And I do think, regardless if there is some disagree- 
ment, we all do agree no one wants to see the system gamed. As 
Mr. Lance said, you know, he will throw somebody out of the office 
if they walk in to explicitly game the system. 

But a couple other questions, I may delve into that a little bit, 
but my question, Mr. Gomez, the electronic verification system 
that — Oklahoma uses that as I understand? 

Mr. Gomez. Correct. 
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Mr. Collins. Give me an idea of what Oklahoma would consider 
the return on that investment, was an investment to get into that. 

Mr. Gomez. We actually with that independently evaluated. We 
have been in the EW system for a little over 5 years. And the first 
3 of that system, Oklahoma has had a 5-to-l return on its invest- 
ment through cost savings and cost avoidance. 

Mr. Collins. That is what I expected. And I guess I would just 
point out for anyone who is a little bit worried that whether the 
Federal Government piece is 75/25 or 50/50, I know if I am running 
a State and the return is 5 to 1, I don’t even need the Federal Gov- 
ernment to pay any of it. There is smart, and there is stupid. So 
while we would all like to see perhaps if you are in the state the 
Federal Government paying 75 percent, I don’t know too many 
things in life that are 5 to 1. So, Mr. Gomez, I appreciate that. 

Now, we talked a little bit about annuities. I think Mr. Sarbanes 
made it sound like if there is an annuity, half of that annuity goes 
to the community spouse, and half goes to the institutional spouse. 
But isn’t it true that in gaming the system, the annuity can give 
100 percent to the community spouse? 

Mr. Gomez. That is my understanding, yes. 

Mr. Collins. Right. And that is a big difference. So it isn’t like 
they are buying this annuity and giving half the money to the in- 
stitutionalized spouse. In fact, the whole way of gaming the system 
is buying an annuity where none of it goes to the institutional 
spouse. The community spouse gets all of the benefit going forward, 
and it doesn’t count. I mean, that is how you game the system. So 
I just wanted to be clear. It was left kind of hanging there that in 
the annuity, half of that would be going to the institutionalized 
spouse, and that is not the case. 

In your written testimony, Mr. Gomez, you also mentioned prom- 
issory notes. You didn’t really cover that. And I think we know 
what annuities are, and it is certainly clear how that could be 
gamed. Can you maybe in just a very short time, is there also an 
issue on promissory notes? 

Mr. Gomez. Yes. I think what we are seeing as we are dealing 
with the annuities in the state of Oklahoma, we are seeing the 
practice then change to a number of applicants using the court’s 
logic to extend that to promissory notes, to where, again, they are 
using, it is the same impact, so it is where you are able to shelter 
some of the wealth from that in a way that is not intended. 

Mr. Collins. So I guess it just goes back, there is creativity in 
the financial world as we saw with derivatives. That didn’t go so 
well. But there are hedge funds out there. The minute smart peo- 
ple get together and say how are we going to game the system — 
whether it is on taxes or, in this case, on impoverishing yourself — 
there is a lot of folks that make a lot of money coming up with the 
next financial product to get past the law. And I guess the real 
issue here is the fact that Congress plays a role. Is that really what 
the courts ruled? It was almost like saying: We know this is wrong, 
but if Congress doesn’t act, there is nothing we can do. 

Mr. Gomez. Correct. That is what the 10th Circuit effectively 
said. 

Mr. Collins. And I guess, the other thing that came out in the 
hearing, one of the things about going almost last is you get to 
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hear the other testimony, is some thought, frankly, by the other 
side that parents aren’t responsible for their kids. Oh, my God, the 
parent won the lottery; the kid might not be on Medicaid. I think 
it is the fundamental responsibility of parents in the United States 
to take care of their kids. If they have got money and wealth, their 
kids shouldn’t be on Medicaid. And if there is a way, because some- 
body has won the lottery literally, their kids shouldn’t be on Med- 
icaid. We shouldn’t apologize for the fact the family is wealthy now; 
the kids aren’t going to be on Medicaid. That is what parents do. 
They take care of their kids. 

So, again, back to this piece, and we have nuanced the issue of 
spreading it out over 1 month. But it isn’t like you count it, if they 
win $100,000, that $100,000 doesn’t count every month for the next 
20 years to disqualify the child. It counts now for 1 month. But if 
you won a few thousands dollars, a state could decide how to imple- 
ment this. And if they did spread it over time, it might be $100 
dollars a month, and that is not going to disqualify the child any- 
way. There was some insinuation that this one-time winning of, 
$20 million is $20 million, but $20,000 would then disqualify this 
child from Medicaid for the rest of their life. But if you took 
$20,000 and you then spread it over 20 years, that is $1000 a year. 
Then you spread that over 12 months, you are talking about $90 
a month. That is not going to disqualify a child from Medicaid, is 
it, Ms. Riley? 

Ms. Riley. I don’t believe so. I think the example is a higher 
number. And I think that is the issue with the definition. 

Mr. Collins. Sure. And if it is $20 million, the kid shouldn’t be 
on Medicaid. We do have to be careful in our wording. But in this 
case, as far as I know, it would go back to the states to decide how 
to implement it. States are not in the business of hurting their own 
citizens and certainly not hurting children. At some point, at the 
Federal level, we just need to trust the judgments of our elected 
is officials in the 50 states and our territories to do what is right 
by their folks and not try to nuance this in a way that, quite frank- 
ly, is disingenuous. 

Thank you, Mr. Chairman. I yield back. 

Mr. Pitts. The chair thanks the gentleman, now recognizes the 
gentleman from New York, Mr. Engel, for 5 minutes for questions. 

Mr. Engel. Thank you, Mr. Chairman. 

Thank you, Mr. Green. 

You know, nobody wants anyone to game the system. I certainly 
don’t. And I think that we need to crack down if people are gaming 
the system for sure. But I think we have to be careful not to imply 
that somehow Medicaid needs to be denigrated because people are 
gaming the system. Medicaid is something that is very, very impor- 
tant. It is a critical safety net. There is some hostility around here 
toward it, and I think that we need to point out how important it 
is. There are 72 million Medicaid beneficiaries. There are many 
Americans who face economic hardship or sudden exorbitant 
healthcare costs. And I want to talk about my state of New York. 
We have made significant strides in our efforts to reform Medicaid, 
both in terms of cutting costs and improving the quality of care 
that patients receive. Governor Cuomo, in June, announced that 
over the past year, Medicaid spending per person in New York fell 
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to a 13-year low. And during the same period, the Affordable Care 
Act allowed more than half a million additional New Yorkers to en- 
roll in Medicaid, which is, I think, a significant step in the effort 
to reduce the number of Americans who are uninsured. New York 
has also had success boosting program integrity through the use of 
corporate integrity agreements. And these agreements are ex- 
tended to providers that had compliance issues, an alternative to 
barring the said providers from the Medicaid Program and con- 
sequently triggering service shortages to beneficiaries. Corporate 
integrity agreements afford these providers opportunities to im- 
prove their compliance and set up mechanisms through which their 
compliance can be monitored more closely. 

In 2013, corporate integrity agreements allowed New York’s 
Medicaid Program to save over $58 million. That is significant. So, 
Ms. Riley, I would like to ask you this, I understand that MACPAC 
has recommended that CMS disseminate best practices concerning 
program integrity so that states may replicate other states’ suc- 
cesses. Would New York’s success, as I just mentioned, using cor- 
porate integrity agreements be considered a best practice worth 
emulating? And, more broadly, can you speak to the value of focus- 
ing more of our efforts on sharing best practices like the example 
I have outlined? 

Ms. Riley. MACPAC is very much concerned about that. There 
is quite a disparate set of activities across the states. And I think 
the New York example sounds very intriguing. I think part of the 
problem is we don’t have a good definition of what best practices 
are and what works and what doesn’t. So it would be helpful to be 
able to have a set of criteria against which to measure state activi- 
ties and then disseminate those that work across the country. And 
it was very much a recommendation of MACPAC. 

Mr. Engel. Thank you. So if something works in one state, it 
may not work in every state, but it may work in many more states? 

Ms. Riley. That is right. It may not work in Oklahoma, but 
Oklahoma may be able to tweak it a bit so it works better. And 
that certainly is an experience that we have seen in MACPAC. 

Mr. Engel. Thank you. My second question concerns H.R. 1771. 
Mr. Sarbanes referred to a little bit. It would modify the manner 
in which spousal income purchase through an annuity would be 
considered in evaluating eligibility for nursing home coverage. And 
let me, Ms. Riley, go to you again. I know that MACPAC has done 
a lot of work regarding long-term care in the U.S. Is it accurate to 
say that Medicaid provides the sole form of long-term care insur- 
ance in the U.S. today? 

Ms. Riley. It provides 61 percent of all spending on long-term 
care services. 

Mr. Engel. As a follow up, can you speak to the importance of 
protections against spousal impoverishment in states with high 
costs of living, like New York? Might this legislation have the unin- 
tended consequences of leaving a community spouse with very mea- 
ger resources because she happens or he happens to live in a high- 
cost-of-living state like New York? 

Ms. Riley. Well, I think that is always a question in these ad- 
justments about the difference in cost of living across the country. 
And that is a very legitimate question. Obviously, today spouses 
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are protected up to the limit of $119,000. It is interesting to think 
about the unintended consequence that could occur if this bill 
passes and that would be to wonder if people would stop buying an- 
nuities and then maybe become eligible sooner. It is a question, I 
think, without an answer at this point. 

Mr. Engel. But something we should look into? 

Ms. Riley. I think always the unintended consequences are the 
most difficult to contemplate but need to be considered. 

Mr. Engel. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Pitts. The chair thanks the gentleman and now recognizes 
the gentleman from Virginia, Mr. Griffith, 5 minutes for questions. 

Mr. Griffith. Thank you, Mr. Chairman. Thank you very much 
for holding this hearing. As always, these hearings are very en- 
lightening. I came in today without any questions related to annu- 
ities and long-term care insurance, and now I have all kinds of 
questions. 

But let me say this, Ms. Riley has indicated — and I didn’t look 
it up — ^but she has been in this field for quite some time and the 
hope had been that long-term care insurance would help offset 
some of what Medicaid is having to pay. Folks are going to look at 
the money, when you are talking about putting a loved one into a 
nursing home, they are going to look at this as a tax avoidance sit- 
uation, as opposed to tax evasion. A lot of folks today have said, 
this is immoral or nobody wants to game the system. The people 
are going to find a way to hang onto their assets if they can. 

And one of the things we have to be careful of, and, Mr. Chair- 
man, we may need to have a roundtable discussion among our 
members, we have to be careful that we don’t go too far in a direc- 
tion because people are going to figure out a way. And one of those 
ways is to go through a divorce, as long as the spouse who is the 
spouse in the nursing home or incapacitated in some way needing 
the care is competent. Because they want to pass assets on to their 
children, they are going to figure out a way. And if the only way 
left is divorce, they will divorce. They will reach a property settle- 
ment agreement. They will transfer all the money to the healthy 
spouse. And then the healthy spouse will start working on ways to 
get that to the children. People will do that. 

So this is a complicated issue. It is not one where we need folks 
on each side of the aisle pointing the finger at the other side of the 
aisle. We need to see if we can’t come up with a new paradigm, a 
new way to do this. 

I don’t have the answer, Mr. Chairman. But I have heard a lot 
of concern on a lot of issues regarding promissory notes, et cetera, 
annuities. But we need to figure out a way that we can make it 
so that it is affordable for the average American family to have a 
loved one in long-term care without losing everything they have 
worked for 45 or 50 years. And they are going to want to pass it 
on to their kids. So as long as even the incapacitated party is com- 
petent, they are going to figure out a way. And they are going to 
game, if you want to call it gaming the system, they are going to 
game the system because in the long-term, it is better off for their 
loved ones. So I don’t know the answer. But let’s not think there 
is a quick and easy solution. 
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And I think, Ms. Riley, you would agree with that. 

Ms. Riley. Yes, sir. I think there is some good news and that is 
if one is concerned about the spending in Medicaid on long-term 
care, when I started in this field, Medicaid spending for long-term 
care was about 75 percent of the total bill, as I recall. And so we 
have improved economic conditions, improved income supports for 
older people; some use of long-term care insurance has changed 
that situation. 

Mr. Griffith. And, Mr. Hagg, I got off on that and what I was 
really going to ask about was in your written testimony, the OIG 
has a body of work related to healthcare provider taxes and how 
that impacts Medicaid Programs. I have a bill in that would do 
some lowering. The President’s Fiscal Commission recommended 
eliminating the use of provider tax providing for non-Federal share 
of Medicaid funding. 

Can you just discuss that issue in the minute and 40 seconds I 
have left? 

Mr. Hagg. We have done some recent work involving healthcare 
provider taxes. In one state we looked at a healthcare provider tax 
that didn’t follow the existing rules that are in place. To us, it 
looked like it would have been impermissible. In talking to the 
state about it, the state said, they disagreed, they didn’t think it 
was a healthcare tax at all. They just said it was a general gross 
receipts tax, and therefore those Federal Rules did not apply. We 
issued a report to CMS. CMS responded by saying they agreed 
with the position we had taken, but they felt like they hadn’t done 
a good enough job of providing clear guidance to the states on what 
was expected. So I think sometime about last year they put out a 
letter providing that guidance, and at some point, we plan to follow 
up at the appropriate time to make sure that guidance is now 
being followed. 

Mr. Griffith. Well, I think we need to do something. Virginia 
historically has tried to follow the rules, but for those states that 
have done other things creatively to figure out way to make the fi- 
nances work for their states, they have eaten up some of the money 
and really put Virginia at a disadvantage. And so Virginia has con- 
sistently rejected a so-called bed tax but many states have that. We 
think other states are gaming the system to our detriment, and so 
we would like to see it be a level playing field and everyone know 
what the rules are. 

So thank you for your work on that. 

With that, Mr. Chairman, I yield back. 

Mr. Pitts. The chair thanks the gentleman. 

And now the chair recognizes the gentlewoman from Indiana, 
Mrs. Brooks, 5 minutes for questions. 

Mrs. Brooks. Thank you, Mr. Chairman. 

To the panel, thank you all so much for being here and for help- 
ing us understand these complex issues. I am a former United 
States Attorney and so I have worked with my state’s Medicaid 
Fraud Control Unit, I think we called it MFCU is the acronym that 
I recall. It has been a few years, but I understand all too well the 
nationwide prevalence of the problem of Medicaid fraud, and I am 
encouraged by the fact that the committee is taking up the issues 
of program integrity. 
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I also am very pleased that Chairman Pitts has introduced, and 
I am working with him, on H.R. 3444, the Medicaid and CHIP Ter- 
ritory Fraud Prevention Act because it is important that our terri- 
tories also have Medicaid Fraud Control Units. And I want to dive 
into that a little bit further. 

Can you, Mr. Hagg, really just talk with us, and I know Chair- 
man Pitts started out by talking about the units and how they are 
funded and so forth, but can you give us, based on your experience 
with the Fraud Control Units in the states, can you explain further 
why this is a wise investment of our Federal dollars to make sure 
that the territories set up Medicaid Fraud Control Units? 

Mr. Hagg. Well, in general, yes, the Fraud Control Units in 
states, they are the groups that are primarily responsible for inves- 
tigating Medicaid fraud. They are also responsible for investigating 
patient abuse when it occurs in healthcare facilities. Now we would 
be supportive in expanding that, their authority over patient abuse. 
Right now, they have authority when it occurs in the hospital or 
nursing home. But if patient abuse occurs in a home-based setting, 
for example, they currently don’t have the authority to investigate 
that, and we think that is something that should be expanded. 

The Fraud Control Units do a great job. They, I think, 2014 had 
about 2 billion in recoveries, around 1,300 or so in convictions. It 
equates to about a return of 8 V 2 to 1 for every dollar spent, they 
return about 8 V 2 . So we think they are very important in Medicaid 
program integrity. 

Mrs. Brooks. Thank you. You anticipated my next question, 
which was actually about the amount of recovery that the units, 
that the Medicaid Fraud Control Units across the country have re- 
covered, and that is $2 billion that is reinvested for other patients, 
is that correct? Or how is the $2 billion then when it is recovered 
by the government units that recover it, how is that money used? 

Mr. Hagg. I am not sure exactly how that process works. But 
certainly, yes, it is, it is more money available that can be used to 
provide legitimate healthcare services to Medicaid beneficiaries 
that need the services. 

Ms. Brooks. I think just to repeat, that was $2 billion recovered. 

Mr. Hagg. Two billion. 

Mrs. Brooks. How many Medicare fraud units are there in the 
country right now roughly? 

Mr. Hagg. There are 50, 49 states and the District of Columbia. 

Mrs. Brooks. Thank you. And Mr. Gomez can you just share 
with me the experience in Oklahoma and the work that Oklahoma 
is doing, the benefits, and how do states like Oklahoma feel about 
the fact that the territories don’t have Medicaid Fraud Control 
Units? 

Mr. Gomez. Well, I think for Oklahoma we take a lot of pride in 
making sure that we have appropriate program integrity pieces in 
place, and we actually do counsel states with our territories and try 
to share information in terms of how to improve the integrity of the 
system, even if they don’t happen to have some of the resources 
that other states or territories have. So we do a lot of sharing of 
information to see what we are seeing on certain activities and how 
can we share that information to strengthen other programs. 
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So when we find in Oklahoma, when we find weaknesses in the 
program using technology, we try to fix it in the system so we can 
prevent that money instead of a pay-and-chase situation preventing 
on the front end. 

Mrs. Brooks. I think Mr. Hagg brought up while I initially was 
more focused on the fraud aspects and the amount of money that 
would be recovered, I think your point about the Medicaid Fraud 
Control Units being, are they actually the primary units inves- 
tigating patient care issues, Mr. Hagg? 

Mr. Hagg. Patient care issues that occur in healthcare facilities, 
yes. 

Mrs. Brooks. OK. 

And, Ms. Riley, any comments you would like to make based on 
your experience about Medicaid Fraud Control Units and the pa- 
tient care issues? 

Ms. Riley. They clearly are an important front line and they rest 
in attorneys general offices and work closely with Medicaid pro- 
grams, and so it certainly seems that the territories could benefit 
from that kind of support. 

Mrs. Brooks. And so because the territories don’t have these, is 
that not happening now then, the patient care issues with respect 
to healthcare facilities, how is that being monitored then? 

Ms. Riley. There are a variety of ways that states look at patient 
care, not just through the fraud lens, and there are numerous re- 
ports and numerous activities of state licensing boards as well as 
Medicaid agencies that look at the quality of patient care. 

Mrs. Brooks. Thank you. 

Thank you. I yield back. 

Mr. Pitts. The chair thanks the gentlelady and now recognizes 
the gentlelady from North Carolina, Mrs. Ellmers, 5 minutes for 
questions. 

Mrs. Ellmers. Thank you, Mr. Chairman. 

And thank you to our panel, and I will just start off by saying 
I have a few questions here, and I apologize for not being here for 
the full committee. It is getting back to town, and being the third 
day back, we are all pretty busy, and I had some other issues I had 
to take care of But I want to start, Mr. Gomez, asking you about 
the Deficit Reduction Act, so I guess my point is if I ask you a 
question that has already been presented, please indulge me be- 
cause I apologize for the redundancy. 

But in the Deficit Reduction Act of 2005, implemented new poli- 
cies that intended to try to close the loopholes related to the use 
of annuities as a Medicaid planning device. However, based on the 
testimony that has taken place today and just what I have listened 
to, it obviously has not achieved that goal. 

Can you please explain what the DRA did and why that has not 
sufficiently closed the loopholes? 

Mr. Gomez. I think the best way I can explain it is the relevant 
findings of the 10th Circuit Court where we took this issue from 
Oklahoma, so couples can purchase a qualifying annuity payable to 
the community spouse without affecting the institutionalized 
spouse’s eligibility for Medicaid benefits. So couples can purchase 
the annuities as a lawful spend down of the institutionalized 
spouse’s resources. The court will only limit transfers made to the 
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community spouse after the applicant has been deemed eligible for 
Medicaid assistance so it allows for the unlimited transfer of re- 
sources before the applicant is approved. The DRA actually was 
trying to, had that 5-year look back and this is a way to get around 
that. 

Mrs. Ellmers. OK, so along the line of, in the discussion again 
on annuities, the 2014 GAO report of elder law attorneys told the 
GAO undercover investigators that annuities could be created 
quickly and thus are a tool for last minute Medicaid planning. Is 
this something that you have seen in Oklahoma, and typically how 
many months elapse between the creation of an annuity and the 
submission of the Medicaid application? 

Mr. Gomez. Please allow me to get back with you on that length 
of time, I don’t know, but we certainly would be happy to get that 
back to you for the record. 

Mrs. Ellmers. Ms. Riley, do you have a comment on that at all? 

Ms. Riley. I don’t, but we would be happy to look at. 

Mrs. Ellmers. That would be great because that gives us a little 
bit better perspective when we are talking about timelines. 

Mr. Hagg, your office, GIG, has a long history of raising serious 
concerns to waste, fraud, and abuse involving personal care serv- 
ices and having the discussion I was listening very closely to my 
colleague from Indiana in a very interesting conversation. 

You have already made numerous recommendations to CMS. 

What actions has CMS taken in response to your recommenda- 
tions and how can the legislation that we are discussing here today 
really help to fulfill some of the goals that haven’t been met? 

Mr. Hagg. Involving personal care services, we have made a 
number of recommendations. I think CMS is generally in agree- 
ment with those recommendations that more guidance is needed, 
that more uniformity is needed. I think there is maybe a disagree- 
ment in how you go about doing that because of the limited Federal 
Rules that are there now and all the problems we found we felt like 
a regulation was needed to really spell out what the Federal Gov- 
ernment is looking for. I think CMS doesn’t want to go that far, 
and maybe that is part of the problem with whether the rec- 
ommendations have been implemented or not. Certainly with the 
problems we found, electronic verification would I think address 
some of those issues, not all of them, but it would address some 
of them. 

Mrs. Ellmers. Great. Well, thank you very much. And like I 
said, this is a really important hearing for us, and we really do ap- 
preciate your input on this. Hopefully we will be able to craft that 
legislation in the manner that will make some real hurdles and im- 
provement so thank you. 

Mr. Chairman, thank you, again, and I yield back the remainder 
of my time. 

Mr. Pitts. The chair thanks the gentlelady. That concludes the 
questions of the members. 

The members will have followup questions. We will send those 
to you in writing. We ask you to please respond promptly. 

This has been a very interesting, very informative, and excellent 
hearing. We thank you for your testimony, and we look forward to 
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working together on behalf of the people to address these issues 
that we have heard about today. 

I remind, members that they have 10 business days to submit 
questions for the record, and members should submit their ques- 
tions by the close of business on Friday, September 25. 

Without objection, the subcommittee is adjourned. 

[Whereupon, at 11:30 a.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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MMEmmB mummm QF«ii« 


September 10, 2015 


Chairman Fred Upton 

House Energy and Commerce Committee 

U.S. House of Representatives 

2125 Rayburn House Office Building 

Washington, DC 20515 


Subcommittee Chairman Joe Pitts 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Ranking Member Frank Pallone 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Ranking Member Gene Green 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Upton, Subcommittee Chairman Pitts, Ranking Member Pallone, and Subcommittee 
Ranking Member Green: 

On behalf of the Alzheimer's Foundation of America (AFA), a nonprofit organization that unites more 
than 2,300 member organizations nationwide with the goal of providing optimal care and services to 
individuals confronting dementia, and to their caregivers and families, I am writing in support of H.R. 
2446 which would require the use of electronic visit verification (EVV) for personal care services 
furnished under the Medicaid program. The legislation will soon be considered by your committee. 

With seventy percent of persons with Alzheimer's disease cared for in the home, personal and home 
care attendants are essential members of the care team in providing necessary services and giving the 
family assistance and relief to continue to care for the patient. Home care aide services are integral in 
helping those living with dementia maintain their independence and delaying nursing home placement. 

Persons with dementia, however, often suffer from cognitive decline and can be vulnerable targets for 
elder fraud and abuse. EVV can act as a quality check and increase accountability of home health aides. 
Requiring EVV will ensure that the proper home care aide is making the visit and that the verified person 
is allowed in the home. 

EVV will also help avoid "phantom visits" where an aide fails to show up for an appointment, Those with 
cognitive difficulties might not be able to fully comprehend that a visit did not occur. In these cases, not 
only are care needs not met, the absence will likely go unreported and the Medicaid program will be 

billed. 

EVV pilot projects have demonstrated saving scarce Medicaid resources, in Dade County Florida, which 
mandates EVV, Medicaid saw $19 million in savings during first year of implementation. Texas has seen 
a 5-7% cost reduction in just the first four months of the programs roll-out. 
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Given that implementation of EVV can enhance safety while lowering fraud and saving resources, AFA 
supports requiring use of EVV for Medicaid home care aide visits and urges the House Energy and 
Commerce Committee to approve the legislation. 


Sincerely, 



Charles J. Fuschillo, Jr. 
President and CEO 
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Sandata 

September 9, 2015 


Chairman Fred Upton 

House Energy and Commerce Committee 

U.S. House of Representatives 

2125 Rayburn House Office Building 

Washington, DC 20515 

Subcommittee Chairman Joe Pitts 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Ranking Member Frank Pallone 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 

Ranking Member Gene Green 
House Energy and Commerce Committee 
U.S. House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Upton, Subcommittee Chairman Pitts, Ranking Member Pallone, and Subcommittee 
Ranking Member Green: 

Sandata Technologies, LLC appreciates the opportunity to provide a statement for the record for the 
House Energy and Commerce Subcommittee on Health's hearing on Strengthening Medicaid Program 
Integrity and Closing Loopholes. 

Medicaid persona! care services (PCS) provide assistance to the elderly, people with disabilities, and 
individuals with chronic or temporary conditions so that they can remain in their homes and 
communities, and avoid moving to more costly facilities. PCS consist of non-medical services 
supporting activities of daily living, including bathing, dressing, light housework, money management, 
meal preparation, and transportation. PCS generally are provided by an attendant to vulnerable care- 
dependent persons, such as the elderly, infirm, or disabled. 

PCS, which are currently offered as either a State plan optional benefit or through various 
demonstrations and waivers in all 50 states represents a significant expense. For example, in 2011, 
Medicaid costs for PCS totaled approximately $12.7 billion. 

"Between 2006 and August 2012, the Office of Inspector General at the U.S. Department of Health and 
Human Services (OIG) produced 23 audit and evaluation reports on PCS. 6 OiG's audit and evaluation 
work revealed a pattern of improper PCS payments linked to lack of compliance with State policies and 

NJiVV YORK • Headquarters www.sand.'Ha.mni 

26 Harbor Park Drive 

Port Washington, NY 110.S0 

T. 516.484.4400 

F. 516.484,6084 
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requirements. Additionally, the work demonstrated that existing program safeguards intended to 
ensure medical necessity, patient safety, and quality and prevent improper payments were often 
ineffective. Furthermore, according to the OIG, PCS fraud — including many cases in which the care 
attendants and the beneficiaries acted as co- conspirators to scam the Medicaid system — is on the 
rise, representing more cases investigated by State Medicaid Fraud Control Units than any other type 
of Medicaid fraud." (Source: http://oig.hhs.gov/reoorts-and-publications/portfolio/portfolio-12-12- 
Ol.pdf ) 

Electronic Visit Verification'^ ("EVV’"") supports service delivery and mitigates the potential for fraud, 
waste and abuse within home care, while preserving the benefits of PCS for those people needing care. 
EVV prevents fraud BEFORE claims are submitted. EVV captures time, attendance and care plan 
information entered by the home care worker at the point of care. For example, Sandata's EVV 
program saved the State of Florida over $20 million and cut home care costs by 50% in the first year of 
the program. 

Sandata supports Mr, Guthrie's bill requiring the use of EVV for PCS, as national adoption of EVV 
technology supports; 

» Fraud, waste and abuse deterrence: EW systems have proven they prevent the most 
common fraud schemes.; 

» Verification and documentation of visits, including tasks and times: EW records the 
identity of the caregiver, the person receiving care, times, and tasks delivered during the 
visit and verifies that information against the schedule/authorization, 

» Focus on Quality: Adoption of EW solutions allow states to define and focus on quality 
metrics that make sense for each program. For example, Tennessee’s EVV program focuses 
on timely care delivery and member satisfaction. The Texas EVV program focuses on 
accurate and automated visit verification. Each state can identify key metrics to create EW 
quality standards that are right for their needs. 

We appreciate your time and attention to this matter. 


Sincerely, 



Tom Underwood 


President and CEO, Sandata Technologies, LLC 

NEW YORK • Headquarters wvvw.sancialvt.coni 

26 Harbor Park Drive 

Port Washington, NY 11050 

T, 516,484,4400 

F, 516,484,6084 
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^ResCare 


9901 Lirin Station Road 
Louisville, Kentucky 40223-3808 


502.394.2100 
Fax: 502.394,2206 


wv/w. ResCare.com 


September 10, 2015 

The Honorable Brett Guthrie 
Vice Chairman 
Subcommittee on Health 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Guthrie: 

As one of the country's largest providers of Medicaid funded home and community 
based services, ResCare commends and supports your efforts to mandate electronic visit 
verification (EVV) systems. EVV systems strengthen the integrity of Medicaid funded 
programs and improve the efficiency of providers such as ResCare, 

Based on program integrity, and efficiency, ResCare implemented EVV systems in our 
operations across the country beginning in 2001. We have spent precious time and 
resources to develop fully integrated systems that allow for technology upgrades. 
Technology in the EVV world is evolving rapidly. 

It Is Vitaliy important that responsible providers who have already voluntarily adopted, 
developed and implemented EVV systems not be penalized by a directive from States for 
a one*size fits al!, prescriptive plan. There should not be a mandated requirement by the 
States to use EVV systems provided solely by party EVV providers who have 
contracted directly with respective States. Providers who can demonstrate that an 
existing in-house EVV system meets enumerated essential criteria should be allowed to 
continue use of that system in each respective state in which they operate. ResCare, for 
example, provides services in more than 40 states, and it would be burdensome, highly 
inefficient and counter productive to the limited funding in Medicaid to require a multi- 
state provider to comply with EVV systems unique to each state together with a 
multitude of 3'^ party EVV providers mandated by each state. 


Respect and Care 

Assisting People to Reach Their Highest Level of independence 
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^ResCare 

9901 linn Station Road 
Louisville, Kentucky 40223-3808 


502.394,2100 
Fax: 502,394,2206 


wvvw.R 2 sCare.com 


For the record, let me say again, we SUPPORT the use of EVV. 

We believe the revised draft language presented in today's hearing is a significant 
improvement over H.R. 2446 as originally introduced, and look forward to working with 
you and the committee to offer our suggestions for additional minor, but significant 
improvements. 

ResCare congratulates you for your leadership on this important issue. 


Sincerely, 



Ralph Gronefeld 
President and CEO 


Respect and Care 

Assisting People to Reach Their Highest Level of Independence 
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I)o!is'c ot i^tpresentatsbcB 

COMMITTEE ON ENERGY AND COMMERCE 
2125 Rayburn House Office BuiIoing 
Washington, DC 20515-6115 
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October 5, 2015 


Mr, ,lolm Hagg 

Director of Medicaid Audits 

Office of inspector Genera! 

Department of Health and Human Services 
330 Independence Avenue, S.W. 

Washington. DC 20201 

Dear Mr. Hagg: 

Thank you for appearing before the Subcommittee on Health on September ! 1 , 20 1 5, to testily at 
the hearing entitied “Strengthening Medicaid Program Integrity and Closing Loopholes." 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains 
open for ten business days to permit Members to submit additional questions for the record, which are 
attached. The format of your responses to these questions should be as follows: (!) the name of the 
Member whose question you arc addressing. (2) the complete text of the question you are addressing in 
bold, and (3) your answer to that question in plain text. 

To facilitate the printing of the hearing record, plea.se respond to these questions with a 
tratismittal letter by the close of business on October 19.2015. Your responses should be mailed to 
Graham Pittman, Legislative Clerk, Committee on Energ>' and Commerce, 2125 Rayburn House Office 
Building, Washington, DC 20515 and e-mailed in Word format to graham.pittman@mail.house.gov. 

Thank you again for your time and effort preparing and delivering testimony before the 
Siibcommiltee, 



Joseph R. Pitts 
Chairman 

Subcommittee on Health 


cc; The Honorable Gene Green, Ranking Member, Subcommittee on Health 


Attachment 
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Additional Questions for the Record 
Questions from the Honorable Representative Bilirakis 

1. Do the territories have the same reporting requirements that states have for their Medicaid 
program? 

OfG does not have direct knowledge or expertise regarding Medicaid reporting requirements for the 
Territories, Thus, we recommend directing this question to the Centers for Medicare & Medicaid 
Services or to the HHS Office of the General Counsel. 

2. Are there other things that the territories should be providing to increase the level of 
transparency and accountability in their Medicaid program? 

We have not undertaken a study of the adequacy of Medicaid reporting by the Territories, so we are 
unable to offer specific recommendations on the topic. 

Questions from the Honorable Representative Brooks 

1. The Medicaid and CHIP Territory Fraud Prevention Act provides for additional federal funding 
for territories to create Medicaid Fraud Control Units. Given your experience with the Fraud 
Control units in the states, please explain why you think this is a wise investment of federal 
dollars? 

a. If so, from these statistics are you able to roughly estimate how much might be saved in the 
territories by ensuring the MFCUs are operational? 

Generaiiy, MFCUs have been wise investments for the Federal Government. For example, for FY 2014, 
the existing 50 MFCUs were responsible for monetary recoveries of $2.0 billion, and the Federal and 
State governments expended $235 million in funding for their operation, which translated to a return on 
investment of $8,53 for each dollar invested. While the results for individual MFCUs vary, it is rare for 
an MFCU not to bring a positive return on investment. Recovery amounts, as well as grant expenditures 
and other statistical information for each of the MFCUs, is available on the DIG Web site at 
h ttp://o i g.hhs.gov/fraud/medicaid-fraud-controi-units-mfcu/index.asp (Expenditures and Statistics}, in 
a chart format and as part of an annually updated interactive map. 

Territories may be able to capture similar results by establishing their own MFCUs, For example, based 
on our own investigative experience in Puerto Rico, we believe that the investment of Federal dollars for 
an MFCU may bring substantia! returns. From calendar year 2012 to date, OIG's investigations in Puerto 
Rico have resulted in over 117 criminal convictions and $12 million in civil settlements. Puerto Rico has 
a large Medicaid population, comparable to that of many medium-sized states. Based on our 
experience investigating Medicare and Medicaid fraud in the Territory, we believe there is an important 
opportunity for a Puerto Rico MFCU to have significant impact, in imposing criminal penalties as we!! as 
in recovering monetary amounts. 

2. However, while we know generaiiy that the MFCUs routinely bring positive returns on 
investment, we are unable to estimate a specific savings amount for establishing MFCUs in each 
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of the territories. Additionally, if a territory does not believe establishing a Unit is cost effective, 
the territory can seek a waiver from the Secretary of Health and Human Services (HHS). Do you 
have statistics on the amount of dollars recovered or saved as a result of the operation of 
Medicaid Fraud Control Units? For example, on average, for every dollar invested in a Medicaid 
Fraud control Unit, how many dollars are recovered? 

For FY 2014, the existing 50 MFCUs were responsible for monetary recoveries of $2.0 billion. The 
Federal and State governments in FY 2014 expended $235 million in funding for MFCU operations, 
which translated to a return on investment of $8.53 for each dollar invested. For FY 2013, the MFCUs 
were responsible for recoveries of $2.5 billion, which translated to a return on investment of $10.90 for 
each dollar invested, 
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COMMITTEE ON ENERGY AND COMMERCE 
2125 Rayburn House Ofhcl- Building 
Washington, DC 20515-6115 
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October 5, 2015 


Mr. Nico Gomez 
CEO 

Oklahoma Health Care Authority 
2401 N.W. 23rd Street 
Oklahoma City, OK 73107 

Dear Mr. Gomez: 

Thank you for appearing before the Subcommittee on Health on September i 1, 2015, to testify at 
the hearing entitled “Strengthening Medicaid Program Integrity and Closing Loopholes.” 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains 
open for ten business days to pcitnit Members to submit additional questions for the record, which are 
attached. The format of your responses to these questions should be as follows: {!) the name of the 
Member whose question you are addressing, (2) the complete text of the question you are addressing in 
bold, and (3) your answer to that question in plain text. 

To facilitate the printing of the hearing record, please respond to these questions with a 
transmittal letter by the close of business on October 19, 2015. Your responses should be mailed to 
Graham Pittman, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office 
Building, Washington, DC 20515 and e-mailcd in Word format to graham.pitlinan@mail.house.gov. 

Thank you again for your time and effort preparing and delivering testimony before the 
Subcommittee. 


Sincerely, 
Joseph R. Pitts 


Chainnan 

Subcommittee on Health 


cc; The Honorable Gene Green, Ranking Member, Subcommittee on Health 


Attachment 



STATE OF OKLAHOMA 
OKLAHOMA HEALTH CARE AUTHORn Y 


October 12, 2015 


The Honorable Joseph R. Pitts 
Chairman, Subcommittee on Health 
U.S, House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 

Dear Congressman Pitts; 

Your question regarding the benefits of a Medicaid Fraud Control Unit (MFCU) is simultaneously simple and 
complex. Put simply, the MFCU is the law enforcement extension to the Medicaid Program's program integrity 
group (PI), The more complex answer requires a more thorough look at the responsibilities and the ultimate 
goals of each group. The essence of MFCU is threefold; punishment both criminally and civilly, reduction of 
recidivism and finally to reimburse the program as much as possible for the fraud, waste and abuse within the 
system. Conversely, the PI group is focused on the program as a whole and locating and recovering those funds 
paid out inappropriately, Ultimately, however, both groups share a common goal of insuring the integrity of the 
Medicaid Program for the state. 

The two groups are required by federal regulations to maintain independence from each other. However, in 
reality they are each a necessary part of the other. The most effective MFCU and Pt relationship requires open 
sharing of information on fraud, waste and abuse. Benefits of an effective MFCU and PI group includes quick 
responses to suspected fraud. For example, referrals from the MFCU to the PI group allow suspension or 
termination of bad actors with a high level of confidence that fraud is factually occurring and not hypothetically. 
Referrals from the PI group to the MFCU allow an immediate and thorough investigation resulting in the 
recovery of funds to the program. 

Sincerely, 


Joel Nico Gomez 


UNCOLN UOUI-i-VARU • OKLAHO.VIACITY,OK7?1lB • (4(B) 522-5300 • WWWOKIICAOIJC 

.All Eijiifl.’ O0w!i.ntr!i Liiiph^r 
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RANKING MIMBTH 
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October 5,2015 


Ms. Patricia Riiey 
Commissioner 

Medicaid and CHIP Payment and 
Access Commission 
1800 M Street, N.W. 

Washington, DC 20036 

Dear Ms. Riley; 

Thank you for appearing before the Subcommittee on Health on September 11, 2015, to testify at 
the hearing entitled "Strengthening Medicaid Program Integrity and Closing Loopholes.” 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains 
open for ten business days to permit Members to submit additional questions for the record, which are 
attached, The format of your responses to these questions should be as follows: (1) the name of the 
Member whose question you are addressing, (2) the complete text of the question you are addressing in 
bold, and (3) your answer to that question in plain text. 

To facilitate the printing of the hearing record, please respond to these questions with a 
tramsmitial letter by the close of business on October 19, 2015. Your responses should be mailed to 
Graham Pittman, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office 
Building, Washington, DC 20515 and c-mailcd in Word format to graham.pittman@mail.house.gov. 

Thank you again for your lime and effort preparing and delivering testimony before the 
Subcommittee. 



Chairman 

Subcommittee on Health 

cc: The Honorable Gene Green, Ranking .Member, Subcommittee on Health 


Attachment 
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Questions for the Record from the Honorable Ous Bilirakis 
Hearing entitled “Strengthening Medicaid Program Integrity and Closing Loopholes” 
September 11, 2015 

Medicaid and CHIP Payment and Access Commission 

01: In your testimony you alluded to the Medicaid program in the territories having different rules for 
eligibility and payment than in the mainland. How are Medicaid programs in the territories different than in the 
50 stales? 

Al: Medicaid programs in the five U.S. territories operate differently than in the 50 states and the District of 
Columbia. For the piuposes of Medicaid and the State Children’s Health Insurance Program (CHIP), territories 
arc considered stales unless otherwise indicated.' Specifically, their Medicaid programs arc subject to annual 
limits on federal financial participation and have a statutorily imposed federal medical assistance percentage 
(FMAP).^ ' Furthermore, federal statute excludes the territories from the following provisions; 

o extending eligibility to poverty-related children and pregnant women,'' and qualified Medicare 
beneficiaries;' 

o facing repayments under Medicaid eligibility quality control;^ 
o facing limits in their ability to rely on provider taxes and donations;^ 
o receiving and paying funds to disproportionate share hospitals;* 

o implementing spousal impoverishment protections when detennining eligibility for nursing home 
services;' 

o offering Transitional Medical Assistance;'® 

o paying the federal government based on the Medicare Part D clawback;" and 
o implementing an asset verification program through financial institutions,'^ 

Additionally, American Samoa and the Northern Mariana Islands are uniquely eligible for broad waivers under 
section 1902(j), This authority allows the Secretary' of the U.S. Department of Health and Human Services 
(HMS) to exempt them from every federal Medicaid policy except for; 

o the federal matching rate available to the icrriiorics; 
o the capped grant amounts set for territories’ Medicaid programs; and 
o that paymemt can only be for .services otherwise coverable by Medicaid.'^ 

Puerto Rico, Guam, and the U.S. Virgin Islands, while ineligible for Section 1902(}) waivers, are additionally 
exempt from freedom ofchoice requirements.''' 

Al! five territories are permitted to establish income-based eligibility using local measures rather than the 
federal poverty level (FPL). For example, territories can participate in Medicaid expansion under the Patient 
Protection and Affordable Care Act (ACA, P.L. 111-148, as amended) by expanding Medicaid to adults 
earning less than 133 percent ofthe local poverty level. I'hc Centers for Medicare & Medicaid Services (CMS) 


' SI !01(a)( !) ufllit; Social Security Act (tiK Act). 
Srt 108(0 ol' the Act, 

'sM'-)05(b)(2)orihcAcl, 

■‘tjiy02(i)(4)([i)o('llicAct. 

'§!‘>0.S<p)(4)(A)oriiicAct. 

§i903(u)('tj of the Act, 
'i!!903(w)(7)(D)orihcAct, 

'§1923(0(9) of Ihc Act, 

'''§!924(aH4)(I3) ofthe .Act. 

§1925(0(2) oMlic Act, 

" §i93.5(c)(i)(A)orihe Act, 

'J' §1940(0(4) of ihcAci 
§l902(j) ofthe Act, 

'■§1902(10(23) ofthe Act. 
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has approved state plan amendments (SPAs) incorporating these new eligibility groups for Puerto Rico, the 
IJ.S, Virgin Islands, and Guam.' As the only U.S. teiritory participating in the Supplemental Security 
income (SSI) program, the Commonwealth of the Northern Mariana Islands extends Medicaid eligibility to all 
individuals receivina SSI cash payments, and to all individuals meeting up to 1 50 percent of SS! income and 
asset requirements.'^ American Samoa uses a presumed eligibility system in which CMS pays for Medicaid 
expenditures based on the estimated percentage of the population earning less than 200 percent of the local 
poverty level.''* 

02: Do the territories have the same reporting requirements that states have for their Medicaid program? 

A2: Unless otherwise specified, territories are considered states for the purposes of Medicaid and CHIP and are 
subject to the same requirements.'^'* Under rules promulgated by } IHS for CHIP, the territories are not 
considered stales for the purpose of required quarterly reporting of statistical and program expenditure CHIP 
data.'*' There is no comparable exemption under federal Medicaid regulations. 

Q3: Are there other things that the territories should be providing to increase the level of transparency and 
accountability in their Medicaid programs? 

A3: CMS recently added information on Medicaid enrollment, eligibility, waivers, and SPAs to the Medicaid 
w'ebsitc for American Samoa, the U.S. Virgin Islands, and the Commonw-calth of the Northern Mariana 
Islands. At the time of this hearing, Puerto Rico was the only territory for which this information was 
available. Data on expenditures are limited and information for Guam (with the exception of its SPAs) is not 
available on Medicaid.gov, 


04: Under the ACA, the territories received a block grant of funds for usage in their Medicaid program. 

04a ; Does M.ACPAC know' what these funds hax'e been used for? 

A4a: As you note, the territories arc allotted fixed amounts of federal funding for their Medicaid programs. 
Territories routinely use the full amount of federal Medicaid funding available to them, presumably consistent 
with the requirements outlined in the Medicaid statute and regulations. MACPAC does not have an 
independent source of information to detennine how the territories arc using these funds. 

Q4b: These funds were set to expire in 20 1 9. It is believed that Puerto Rico will exhaust their funds before that 
date, l ias MACPAC looked at the draw dowm rate for these funds and docs MACPAC have any estimate on 
when these funds will be exhausted? 

A4b: MACPAC has not analyzed territories' spending of their fixed allotments for Medicaid and thus cannot 
provide an estimate of when Puerto Rico might exhaust its funds. 


Center for Mcciiearc & Medicaid Services (CMS), ITS. Department of Health and Human .Services. 2014, Attachment to Puerto Rico 
Medicaid State Plan May ;)0. 2014, New York, NY: CMS. hllp://%vvvw.me<licai<l.g<>v.^ta(e-wso»rcc-oenier/Medicaid-State-PlaT !- 
Amendmont.‘>/t3o\vnioiuis/PR.TR-l4 - 002-MMt.Ddf . 

Center for Medicare & Medicaid Services (CMS). H.S. Dcparimcnl of I leallli and Human .Services. 2015, Attachment to the U.S. 
Virgin Islands Slate Plan. .Uine 1. 2015. New York. NY: CMS. hHn: .-'./vvw\v.mcdicaid .go v'State-n:S()uree-eemer/M edic ai(l-State-Plan- 
Ameiidments'Dowi iloads.'VI.'Vi- 15-000.1 ixlf . 

"'^Center for Medicare & Medicaid Services (CMS). U.S. Department of Health attd Human Services. 2014, AtUiehment to Guam State 
Plan, May 30, 2014, San l-'raneisco, C.A: CMS. httn:.'.-'vv\vw.nredicaid.gov.'.Slate-resotircc-cci>lef/Medicaid-Stalc-l^!an- 
.AiiK-ndmenl-S'i)(nviilo.ads/GU/(H.M4-05-MMl.odf . 

('cnler I'or Medicare & Medicaid Services (CMS). U.S. Department of Health and Human Sciviccs. 2015. Commonwealth of the 
Northern Mariana Islands. liitir//vv \vrv.nie (l iea id.g»v/medicaid-chin-Drograrn-informaUon/bv-state.-cnmi.htntl . 

Ceiiler lor Medicare &. Medicaid -Services (CMS). U.S. [department of Health and Human Sciviccs. 2015. American Samoa. 
hup/ /w\v vv .medicaid. aov.'nicdic.iui-chip-pro ariim-iitfonnaltun/bv-sla ic.'.Am cricaii-Saiii()a hlml 
’"'UlOKaKDoVilic Act.'"* 

42 Cl'R 457,740. 
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04c: What would happen when those funds are depleted, whether it happens in 2019 or an earlier date? 

A4c: Once territories’ Medicaid al lotments have been depleted, territories would have to fund the difference 
from their own budgets. They could also make programmatic changes, .such as restricting benefits or 
eligibility, to reduce their total spending on Medicaid. 


O 



